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SUBJECT TO CONTRACT


Dated                                                             201[X]

NETWORK RAIL INFRASTRUCTURE LIMITED
And
[XX DELIVERY AGENT NAME]

  ASSET PURCHASE AGREEMENT
in connection with
the CP5 Station Commercial Project Facility 



THIS AGREEMENT is made on

              201[X]

BETWEEN

(1) NETWORK RAIL INFRASTRUCTURE LIMITED registered in England and Wales as company number 2904587 and having its registered office at 1 Eversholt Street, London, NW1 2DN (“Network Rail”); and
(2) [XX DELIVERY AGENT COMPANY NAME] registered in England and Wales under number [insert company number] whose registered office is at [insert Delivery Agent’s registered office address]
 (“[XX DELIVERY AGENT NAME
]”),

separately referred to as the “Party” and together referred to as “the Parties”.

WHEREAS:

(A) The SCPF Steering Group has identified the Projects attached in Appendix 1, agrees their Key Project Works and Objectives outlined in Appendix 1 and confirms that these qualify for funding from the Station Commercial Project Facility (SCPF). The use of SCPF funding is subject to the SCPF Steering Group’s verification of the Deliverables in accordance with the Specification and agreed costs. 

(B) [XX DELIVERY AGENT NAME] is the Delivery Agent, SFO, [(part) Funder] and [Beneficiary]. 

(C) Network Rail will carry out the roles of Administrator, Asset Owner, [Funder] and SCPF Steering Group member. 

1 Definitions and interpretation

1.1 In this Agreement:

“Administrator” means the administrator of the SCPF funding described in paragraph 8.4 of Schedule 2, who administers the SCPF funding in accordance with the Project requirements set out in Appendix 2 and the terms of this Agreement;
“Asset” means each of the assets and equipment to be constructed, enhanced or installed as part of a Project; 

“Asset Owner” means Network Rail in accordance with paragraph 8.5 of Schedule 2;

“Asset Protection Agreement” means an agreement entered into by the Parties for Works on or adjacent to the Network to be undertaken (or procured) by the Delivery Agent;
“ATOC” means Association of Train Operating Companies;
“Authorised Person” means a person authorised by the Delivery Agent (as notified to Network Rail) to request any payment from the Administrator or a person authorised by either the Delivery Agent or the Administrator to send or receive notices and sign any agreed Change;  
“Beneficiary” means the beneficiary of the Works described in paragraph 8.3 of Schedule 2;

“Capped Price” means the amount specified as the Total SCPF Capped Price for the Works as set out in paragraph 2.1 of Appendix 2;

“Change” means a variation in accordance with Clause 5;
“Contribution Letter” means a letter of agreement to secure funds for Works from a Third Party Funder;

“Control Period” means the period following an ORR access charges review over which the financial framework determined by the ORR at such access charges review, provides for Network Rail to operate, maintain, renew and enhance its infrastructure;
“CP5” means Control Period 5, which is the five year period from 1st April 2014 to 31st March 2019;
“CP6” means Control Period 6, which will be the five year period following the end of CP6, such dates to be agreed with the ORR; 
"Delay Event" means the occurrence of:

(a) an Unforeseen Project Risk; or
(b) a risk which is deemed by the SCPF Steering Group to be outside the control and /or management of the Delivery Agent;
“Deliverable” means an Asset or improvement achieved as a result of the Works for a Project and as set out as in Paragraph 5 of Appendix 2;
“Delivery Agent” means the party who will procure, undertake and complete the Works;
"Depots" means the light maintenance depots specified in the relevant Depot Access Conditions and the term Depot shall be construed accordingly; 
“Depot Access Conditions” means the depot access conditions, together with the depot access annexes applicable to the relevant Depots, which are the subject of the Works, or any amendment or replacement of the same;
“Depot Change” has the meaning given to that term in the Depot Access Conditions;
“Design Phase” means up to the GRIP Stage 5 of a Project; 

“DfT” means the Department for Transport, including the Secretary of State for Transport, or any successor or successors to the Department for Transport’s functions, rights and obligations referred to in this Agreement;
“EU Procurement Requirements” includes, but is not restricted to EC Directives 2004/18/EC, 2004/17/EC and 2007/66/EC as implemented by the Public Contracts Regulations 2006 (SI No 5/2006), as amended, and the Utilities Contracts Regulations 2006 (SI No 6/2006), as amended, and includes the EU Commission Interpretative Communication (2006/C 179/02) and the principles of transparency, non discrimination, equality of treatment, proportionality and mutual recognition in the Treaty on the Functioning of the European Union 2012/C 326/01; 

“Franchise Agreement” means the agreement made between the Secretary of State for Transport and [XX TOC NAME]
 dated [xx date of Agreement] pursuant to which [XX TOC NAME] provides railway passenger services which the DfT has designated as eligible for provision under a franchise agreement within the meaning of Section 23 of the Railways Act 1993; 

“Funder” means either Party or such other party that has agreed to fund or part fund the Works identified in Appendix 2;

“GRIP” means the Network Rail document entitled Governance for Railway Investment Projects as amended from time to time;
“GRIP Stage 1” means the output definition design phase reached using the GRIP process;

“GRIP Stages 1 to 3” means the output definition, pre-feasibility and option selection design phases using the GRIP process;

“GRIP Stage 3” means the single option selection design phase using the GRIP process;

“GRIP Stage 4” means the single option development / design phase using the GRIP process;
“GRIP Stage 5” means the detailed design phase reached using the GRIP process, which requires production of a complete and robust engineering design that allows risks, costs, timescales, resources and benefits to be fully understood prior to commitment to implement;
“GRIP Stages 6 to 8” means the construction, test and commission, scheme hand back and Project Close-Out implementation phases using the GRIP process; 

“Group Standards” means the Railway Group Standards produced pursuant to the Railway Group Standards Code (or equivalent predecessor documents, including previous versions of the Railway Group Standards Code) defining mandatory requirements in respect of the mainline railway in each case as published by the Rail Safety and Standards Board Limited or imposed by the Office of Rail Regulation. Such standards can be accessed on the website www.rgsonline.co.uk;
“Insolvency Event” in relation to any Party to this Agreement means:

(c) such Party stopping or suspending or threatening to stop or suspend payment of all or a material part of its debts, or becoming unable to pay its debts, or being deemed unable to pay its debts under section 123(1) or (2) of the Insolvency Act 1986, except that in the interpretation of this paragraph section 123(1) of the Insolvency Act 1986 shall have the effect as if for “£750” there were substituted “£50,000”;

(d) any step being taken by any person with a view to the winding up of such Party or any person presenting a winding-up petition which is not dismissed within five Working Days;

(e) a receiver, manager, administrative receiver or administrator being appointed in respect of such Party;

(f) such Party ceasing or threatening to cease to carry on all or a material part of its business, except for the purpose of and followed by a reconstruction, amalgamation, reorganisation, merger or consolidation on terms approved by the other Party before that step is taken (which approval shall not be unreasonably withheld or delayed); or

(g) any event occurring which, under the law of any relevant jurisdiction, has an analogous effect to any of the events listed above; 

“Landlord’s Consent” means the consent of Network Rail pursuant to the Station Leases for the Stations included in the Works and (where relevant) a lease for a Depot included in the Works;
"Long Stop Date" means, in respect of a Project, the date that is six (6) months following the Project Completion Date in respect of the relevant Project;
“Management Costs” means the costs incurred by the Delivery Agent in managing the Project;
“Network” means the railway network of which Network Rail is the facility owner (as defined in section 17(6) of the Railways Act 1993, as amended);

“Network Change” shall have the meaning given to that term in the Network Code

;

“Network Code” means the code setting out the rules applying to all regulated access agreements;
“Network Rail Activities” means services undertaken by Network Rail in support of the Delivery Agent in connection with the Project as more specifically set out in paragraph 7 of Appendix 2;
“Network Rail Approval” means the approval given under Landlord’s Consent and/or the Asset Protection Agreements, as appropriate;
“Network Rail Company Standard” means a standards document (or equivalent of such document) issued by Network Rail from time to time in relation to the Network as a whole which applies to the performance of the Works and Services under this Agreement, as published on the website www.uk.ihs.com;
“ORR” means the Office of Rail Regulation as established under the Railways and Transport Safety Act 2003, or the appropriate person or body being the successor or successors to the relevant functions of the Office of Rail Regulation;

“Payment Certificate” means the letter referred to in Clause 6.3, in substantially the form of the pro-forma set out in Schedule 3, which has been signed by the Authorised Person and verified by the SCPF Steering Group either in writing or by counter-signature by the SCPF Steering Group chairperson, or in formal SCPF Steering Group meeting minutes;
“Periodic Review” means the access charges review process normally undertaken every five years to establish the revenues and associated financial framework required for Network Rail to operate, maintain and renew its infrastructure;

“Programme” means the programme for delivering the Works;

“Project” means an SCPF enhancement project listed in Appendix 1, as such list may be amended from time to time in accordance with Clauses 2 and 5 of this Agreement;
“Project Close-Out” means the activities required to complete a Project after the Works have been Taken into Use; 

"Project Completion Date" means, in respect of a Project, the date listed in the table contained in paragraph 3 of Appendix 2 alongside the row entitled "Project Completion Date" or such other date as agreed pursuant to a Change;
“Project Termination Development Costs” means the actual costs of a Project reasonably and properly incurred by the Delivery Agent or by other parties in relation to a Project, prior to termination (or committed to be incurred to the extent that they cannot then reasonably be avoided or mitigated and are subsequently incurred) in carrying out the Design Phase if such Project is not progressed beyond the Design Phase;

“Prospective Change” means a proposed variation as defined in Clause 5;
“Purchase Price” means in respect of each Project which is added to this Agreement in accordance with Clause 2:

(h) the costs of the Deliverables reasonably and properly incurred by the Delivery Agent (subject to a maximum of an amount equal to the Total SCPF Target Price for the Works plus any other Network Rail funded Works each as set out in paragraph 2.1 of the relevant Part of Appendix 2); and

(i) any costs reasonably and properly incurred by the Delivery Agent as a result of the crystallisation of a risk identified in the QRA (up to the level of Contingency set out in paragraph 2.1 of the relevant Part of Appendix 2), 

which forms the price to be paid by the Administrator in respect of such Project as adjusted by Clause 5 (as the case may be) and subject always to an overall maximum of an amount equal to the Total Capped Purchase Price for the Works payable to the Delivery Agent plus any other Network Rail funded Works each as set out in paragraph 2.1 of the relevant part of Appendix 2;

"QRA" means the Quantitative Risk Assessment as described in paragraph 2.1 of Schedule 1;
“Rail Industry Dispute Resolution Panel” means the dispute resolution panel established pursuant to the Railway Industry Dispute Resolution (RIDR) rules, as such rules can be found on the website: http://www.ridr.co.uk/;

“Railway” means Network Rail’s infrastructure and operational track and the traffic on the same;

“Regulated Change” means Station Change, Depot Change or Network Change as appropriate;
“SCPF” means the Station Commercial Project Facility;
“SCPF Awards Panel” means the group with a remit set out in paragraph 4.1 of Schedule 2 to determine which investment proposals will be funded and taking a strategic overview of the SCPF programme;

“SCPF Funding Criteria” means the funding principles outlined in paragraph 3 of Schedule 1 and the associated criteria set out in paragraph 3 of Schedule 2, to be satisfied for a Project to qualify for SCPF funding, subject to Project prioritisation and fund availability;

“SCPF Requirements” means the governance arrangements required by ORR and the SCPF principles and governance arrangements set out in Schedules 1 and 2 in relation to the delivery and management of a Project;

“SCPF Steering Group” means a group established for the Station Commercial Project Facility in accordance with the remit set out in paragraph 4.2 of Schedule 2 of this Agreement;
“SFO” means Station Facility Owner where the meaning of Facility Owner applied to the station has the meaning defined in section 17 (6) of the Railways Act 1993;
“Specification” means the scope and specification for the Works in accordance with Standards and as agreed by the SCPF Steering Group, to be more fully described in Appendix 2 following addition through the arrangements in Clause 2 ;

“Standards” means: 

(j) technical standards to which railway assets or equipment used on or as part of the Network must conform; and 

(k) operating procedures with which the operators of railway assets must comply, 

in each case as issued by Network Rail as Network Rail Company Standards and issued by the Rail Safety and Standards Board Limited as Group Standards authorised pursuant to the Railway Group Standard Code; 

“Station” means any station in respect of which the SFO enters or has entered into a Station Lease or where the SFO is an access beneficiary; 
“Station Access Conditions” means the National Station Access Conditions 1996 (England and Wales), together with the station specific annexes applicable to the relevant stations, which are the subject of the Works, or any amendment or replacement of the same;
“Station Change” has the meaning given to that term in the Station Access Conditions;

“Station Lease” means the lease of the station to which the SFO is or becomes the Facility Owner (as defined in section 17(6) of the Railways Act 1993) at any time during the duration of the Franchise Agreement;

“Taken into Use/Taking into Use” means the act of taking into use of the Works or part thereof, and the taking out of use of other assets in accordance with the relevant standards regulations or procedures;
"Target Price" means the Total SCPF Target Price for the Works as set out in paragraph 2.1 of Appendix 2;
“Third Party Funder” means a Funder, who is not a Party to this Agreement;
“TOC” means a DfT franchised Train Operating Company (including those in receipt of a direct award);

“Unforeseen Project Risks” means such risks as could not reasonably be foreseen by the Delivery Agent in undertaking the Project in accordance with Clauses 3 and 4.7 and taking into account, any assumptions and risks identified in Appendix 2 by the Delivery Agent in relation to the Project;
“Updated Station Access Conditions” means the amended Station Access Conditions with respect to the Station affected by the Works;

“Works” means those works and services undertaken to achieve the Deliverables (being both individual Deliverables and the aggregate Deliverables) in accordance with the Scope and Specification of Works set out in paragraph 1 of the relevant Part of Appendix 2; and

“Working Day” means any day other than a Saturday, a Sunday or a public holiday.

1.2 In this Agreement:

(a) words importing persons includes firms, companies and corporations;
(b) words importing one gender will be construed as importing any other gender;

(c) words importing singular will be construed as importing the plural and vice versa;
(d) terms used in this Agreement shall have the same meaning as the Appendices and the Schedules;
(e) unless the context otherwise requires, references to any statute include all regulations and orders made under the relevant statute or the context otherwise requires, any statute regulations or orders amending consolidating or replacing them in force from time to time;

(f) where a Party agrees to carry out an obligation under this Agreement it will be deemed to fulfil that obligation if the Party procures that it is done; and

(g) any obligation on a Party not to do or omit to do anything shall be deemed to include an obligation not to allow that thing to be done or omitted to be done by any person under its control.

2 Framework

2.1 This Agreement is intended to operate as a framework agreement and the Parties may at their discretion agree in writing to add further Projects to this Agreement as additional new parts to the Appendices.

2.2 No new Project shall be added to Appendix 2 and a committed Capped Price be offered in accordance with the terms of this Agreement unless:

(a) as appropriate:
(i)
the SCPF Steering Group has approved the Project and it is contained in Appendix 1;

(ii)
the Delivery Agent has determined the Specification, the Capped Price, any other amounts funded in connection with the Project and the Programme of the Works in relation to the Project; and

(iii)
the SCPF Steering Group has provided confirmation to the Administrator of its agreement to the determination provided by the Delivery Agent to satisfy the terms under Clause 2.2 (a)(ii); 

and the SCPF Awards Panel has confirmed the Project meets the SCPF Funding Criteria and has approved that the additional SCPF funding will be allocated for this purpose; 

(b) the Delivery Agent has entered into an Asset Protection Agreement and/or received Landlord’s Consent, as appropriate, in respect of the Project; and

(c) both Parties are satisfied that the Project is fully funded.

3 Obligations of the Parties

3.1 The Parties agree to undertake all their roles and obligations in accordance with the terms and conditions set out in this Asset Purchase Agreement, the Appendices and the Schedules (collectively the “Agreement”).

3.2 The Delivery Agent agrees to procure and deliver the Works: 

(a) in relation to the Deliverables for SCPF in compliance with the SCPF Funding Criteria; and

(b) for the remainder of the Deliverables in compliance with the conditions and requirements identified by the other Funders in accordance with Appendix 2.

3.3 The Administrator administers the funding and pays for the Deliverables from the Delivery Agent.

3.4 Ownership of the Assets shall transfer to Network Rail on payment for the Deliverables.
4 The Project
4.1 The Delivery Agent acknowledges its obligations to manage the Project and to undertake and complete the Works in accordance with the terms of the relevant Landlord’s Consent, Regulated Change and/or Asset Protection Agreement.
4.2 The Delivery Agent shall not commence the Works until it has gone through and secured consent for any applicable Regulated Change and received Landlord’s Consent and thereby obtained approval to commence the Works. This Clause shall not prevent the Delivery Agent from undertaking design as part of the Works or other work required to gain approvals required by this Agreement.
4.3 The Delivery Agent confirms that the Purchase Price and any funding from a Third Party Funder (identified in the table set out at paragraph 2.2 of Appendix 2) shall be deemed to cover all of the Delivery Agent’s costs arising in relation to the development, design, financing charges and construction of the relevant Assets, including Management Costs and any agreed operations, maintenance and repair costs prior to being Taken into Use.  

4.4 The Delivery Agent will apply for and use all reasonable endeavours to obtain a Regulated Change which provides for Network Rail to own the Assets (to the extent that Network Rail does not already own the Assets). 
4.5 The Regulated Change shall identify the Party that will be responsible for the ongoing maintenance, repair and renewal of the Assets. The Updated Station Access Conditions shall reflect the responsibilities for the ongoing maintenance and repair of the Assets. 
4.6 The Delivery Agent shall provide Network Rail with information, data and documents that Network Rail reasonably requires in relation to ownership and Taking into Use of the Works. 

4.7 The Delivery Agent:

(a) will carry out the Works exercising the reasonable skill, care and diligence as may be expected of a properly qualified and competent person engaged in carrying out Works of a similar size, scope and complexity to the Works;
(b) will progress the Works with due diligence having regard to the Project Completion Date and any other key dates for the performance of the Works, set out in the Programme as amended from time to time;
(c) warrants, in respect of a Project, that the Works will be designed and constructed in accordance with the Specification; 
(d) will procure collateral warranties unless otherwise agreed in writing where appropriate, in a form reasonably acceptable to Network Rail prior to the payment of the Purchase Price;
(e) warrants that, unless otherwise agreed by Network Rail, the terms of appointment of each contractor engaged in the Works shall include obligations on each contractor to the effect:

(i)
that in performing the Works the contractors will exercise and will continue to exercise all the skill, care and diligence to be reasonably expected of an appropriately qualified and competent contractor which is experienced in carrying out projects of a similar, scope, nature, complexity and size to the Works; and
(ii)
that on completion the Works will satisfy all performance specifications and requirements contained or referred to in the contractor's contract; 

(f) will procure that the contractor's contract shall require that all materials and goods used in the Works shall be new and of good quality or, if not new, shall be of serviceable quality (and shall, as a minimum, meet the relevant Standards) and in either case shall be suitable for their purpose, in compliance with all applicable standards and not generally known in the railway industry to be deleterious at the time of incorporation; and

(g) grants (or, to the extent that ownership of the intellectual property rights (“IPR”) is vested in a third party, shall procure that there is granted) to Network Rail prior to the date of the Works at any Station (as the case may be) being Taken Into Use, an irrevocable, perpetual, royalty-free, non-exclusive licence to use all the intellectual property rights in the Works and any documentation necessary for Network Rail to take full title in the Assets, for any purpose: 

(i)
in connection with the maintenance, reinstatement and repair of the Assets; and

(ii) 
such licence shall include the right to grant sub-licences, provided that any such sub-licence shall impose confidentiality obligations upon the sub-licensee which are no less onerous than the confidentiality obligations upon Network Rail under this Agreement,

unless the Delivery Agent has been unable to procure the granting of such IPR rights and prior to commencement to the Works, has notified Network Rail of the extent to which it has been unable to do so and agreed with Network Rail alternative arrangements to accommodate the requirements in clause 4.7(g).
5 Change Control 
5.1 The Parties recognise that as a Project develops the Delivery Agent, Network Rail or a Funder may be desirous of a change due to (1) a variation to the Specification or (2) the occurrence of an Unforeseen Project Risk.  Such a change shall be regarded as a “Prospective Change”. The Parties recognise that a Prospective Change could affect the Purchase Price and Programme. 
5.2 For any Prospective Change to become a Change it must be approved by the SCPF Steering Group in accordance with SCPF Requirements (and Funder where relevant) and any impact of such Prospective Change on the Purchase Price and Programme be agreed.
5.3 The Delivery Agent and the SCPF Steering Group (and the Funder where relevant) will discuss in good faith the Prospective Change and its effect on the Purchase Price and the Delivery Agent agrees to provide the SCPF Steering Group (and Funder where relevant) with any additional information reasonably requested in order to fully and completely evaluate the impact of the Change. 

5.4 Where costs are incurred as a result of Unforeseen Project Risks, or it is believed that they will be incurred, the Delivery Agent must promptly notify the SCPF Steering Group of such a Prospective Change together with the mitigating actions proposed.  A Prospective Change shall become a Change as soon as reasonably practicable, when the SCPF Steering Group confirms that an Unforeseen Project Risk has occurred and is justified in accordance with Clause 5. Those costs incurred will be verified as such by the SCPF Steering Group and to the extent such costs have been properly and efficiently incurred by the Delivery Agent, they will be funded by the SCPF Steering Group through the SCPF budget allocated to its remaining SCPF Projects.

5.5 If the Delivery Agent, the SCPF Steering Group (and Funder where relevant) are unable to agree the amendment to the Purchase Price and Programme of a Prospective Change, either Party may escalate the matter in accordance with Clause 12.6.
5.6 Other than for an agreed Change or Changes and subject to the Asset Protection Agreement and/or Landlord’s Consent as appropriate, the Delivery Agent shall be responsible for any increase in the cost of the Project in excess of the Purchase Price or the Capped Price.
5.7 Where any Change is agreed in accordance with Clause 5.2, the Parties shall set out the agreed Change in a format agreed between the Parties and signed by the Authorised Person for the Delivery Agent and the Authorised Person for the Administrator. The Delivery Agent will submit to the Administrator a written statement setting out the agreed impact of the Change on the Purchase Price endorsed by the SCPF Steering Group chairperson (and Funder where relevant) and the Purchase Price shall be adjusted accordingly.  
6 Completion and Purchase of the Deliverables
6.1 The Delivery Agent will be liable for all costs of Works associated with a Project including Network Rail’s reasonable and proper costs incurred in connection with the Works in accordance with an Asset Protection Agreement and/or Landlord’s Consent as appropriate. The Delivery Agent will pay Network Rail’s costs incurred in connection with the Works (including financing costs) within 28 days of payment of the Purchase Price by the Administrator or, if the Purchase Price is not paid in accordance with this Agreement, within 28 days of the date upon which the Purchase Price was due to be paid in accordance with this Agreement.
6.2 The Delivery Agent shall nominate (and notify the Administrator of the identity of) the Authorised Person who shall be authorised to (i) seek payment by the Administrator, and (ii) confirm when, in its view, the Deliverables) have been completed and Taken into Use.  The Delivery Agent shall notify the Administrator forthwith upon changing the identity of the Authorised Person;
6.3 The Delivery Agent shall notify the Administrator in writing once the Delivery Agent considers that all Deliverables in respect of a Project have been completed in accordance with the agreed drawings, specification and design and in all other respects in accordance with this Agreement in order to support the Administrator in certifying completion of the Deliverables.

6.4 The Delivery Agent shall procure access for the Administrator and/or its agents to inspect the Works and the Administrator shall verify completion in relation to the Deliverables required within a Project, only (and as soon as reasonably practicable) after all of the Deliverables within a Project have been completed and provided that the Administrator is satisfied that all parts of the Deliverables within a Project comply in all respects with this Agreement.  If the Administrator reasonably considers that the whole or any part of a Deliverable within a Project does not comply as aforesaid, it shall notify the Delivery Agent in writing together with full details of its opinion why completion cannot be verified
6.5 The process described in Clause 6.3 and 6.4 shall be repeated until such time as Network Rail is able to verify completion in accordance with Clause 6.4.
6.6 The Administrator may in its absolute discretion verify completion in respect of a discrete Deliverable (including where such Deliverable is not the last Deliverable to be completed within a Project) if the Administrator considers that such Deliverable can be Taken into Use and used safely prior to the completion of all Deliverables within a Project.
6.7 As soon as practicable following:

(a) the completion of the last Deliverable (or where Clause 6.6 applies following completion of the relevant Deliverable); and 
(b) the Works being Taken into Use, 
the Delivery Agent shall submit an invoice to the Administrator along with a letter substantially in the format shown in Schedule 3 showing the Purchase Price due in respect of the completed Deliverables. Subject to Clauses 6.8 and 6.9, payment of the amount shown in the invoice shall be due when accompanied by SCPF Steering Group’s verification of achievement of the Deliverables and any other Funder verification necessary in accordance with their relevant terms set out in Appendix 2, on the date of issue of the invoice (the "Due Date for Payment") and the final date for payment of that invoice shall be 28 days from the Due Date for Payment (the "Final Date for Payment"). Subject to Clause 6.6, no milestone or staged payments shall be applied to the Works and payments of the Purchase Price may only be paid in respect of completed Deliverables at GRIP Stage 3, GRIP Stage 5 and GRIP Stage 7 (except where a GRIP Stage 4 – 8 design and build strategy is applied and in such case, no further payment of the Purchase Price may be made to the Delivery Agent after GRIP stage 3 until the end of GRIP Stage 7).
6.8 Where a Deliverable does not materially comply with this Agreement, the Administrator has no obligation to pay the Purchase Price in respect of that Deliverable. 

6.9 Where the Deliverables do not comply with the Specification, the SCPF Steering Group (and Funder where relevant) may at their discretion agree a reduction to the Purchase Price to reflect any decrease in the value of the Deliverables. 
6.10 If the Administrator disputes acting in good faith the whole or any part of any invoice submitted by the Delivery Agent then it shall serve a notice of intention to withhold payment no later than 5 Working Days before Final Date for Payment. The notice of intention shall specify the amount proposed to be withheld and the grounds for withholding payment or, if there is more than one ground, each ground and the amount attributable to it.   
6.11 If the Administrator serves a valid notice under Clause 6.10, the Administrator shall pay the amount which is not in dispute in accordance with Clause 6.7, but shall not be required to make payment of the disputed amount, provided that, if it is subsequently ruled pursuant to any order of court or dispute resolution procedure that the whole or part of the amount specified in the notice of intention to withhold payment should be paid then such payment (and interest on such amount calculated in accordance with Clause 6.13) shall be made within 28 days after the date of such decision. 
6.12 Payment of the Purchase Price on completion of the Deliverables by the Administrator or the Taking into Use of the Works shall not be deemed to be confirmation that the Administrator accepts that the Delivery Agent has met the Specification, until such time as the SCPF Steering Group provides such verification in writing. 
6.13 Should any payment not be made 28 days after the Final Date for Payment in accordance with Clause 6.7, then interest shall be payable from the due date to the date of payment at the rate of 3 months LIBOR + 2% per annum, from time to time during any period in which the payment remains unpaid, both before and after judgment.
6.14 For the avoidance of doubt it has been agreed that the Administrator will pay for the Deliverables pursuant to this Agreement on the basis of an agreed Target Price as specified in the relevant parts of Appendix 2 with a contingency available up to the Capped Price for the realisation of risks occurring as identified in the QRA and the liabilities of Network Rail under this Agreement shall be limited to the payment of the Capped Price. Subject to clause 5, the Administrator shall have no obligation to pay any amount above the Target Price in respect of a Deliverable except where the Purchase Price is, as a direct consequence of the realisation of risks occurring as identified in the QRA,  supported by the relevant contingency amount set out Appendix 2.
6.15 Where the Delivery Agent has been paid for completion of the Deliverables and it is subsequently found by the SCPF Steering Group that any of the Deliverables were not complete, the Delivery Agent will agree a remedial action plan with the SCPF Steering Group and carry out remedial actions to effect completion of the relevant Deliverable(s) in accordance with this plan. The Delivery Agent shall be liable for repayment of the costs it has been paid, to the extent it fails to carry out the remedial actions to effect completion of the relevant Deliverable(s).
7 VAT and Capital Allowances

7.1 Unless stated otherwise all amounts referred to in this Agreement shall be deemed to be exclusive of VAT.

7.2 Where any taxable supply for VAT purposes is made under or in connection with this Agreement by one Party to the other, the payer shall in addition to any payment required for that supply pay upon presentation of a valid tax invoice such VAT as is chargeable in respect of it.

7.3 During the course of construction, the Delivery Agent shall use all reasonable endeavours to provide the Administrator with such information as may be necessary and in the format reasonably required to enable it to receive the benefit of all the capital allowances in respect of the Works. 

7.4 Using the information provided pursuant to Clause 7.3, Network Rail shall claim all capital allowances which may be claimed in respect of the Works. 
7.5 The Delivery Agent will use reasonable endeavours to provide information reasonably requested by Network Rail for the purpose of claiming the full benefit of capital allowances in respect of the Works and recovering any part of the VAT element of the payments made pursuant to this Agreement. Relevant information is outlined in Appendix 3. Where the Delivery Agent unreasonably fails to provide such information reasonably requested in accordance with this clause, the Delivery Agent shall pay Network Rail such amount for capital allowances in respect of the Works or recovery of any part of the VAT element of the payments made pursuant to this Agreement which would otherwise have been recovered. 
8 Reporting, Tendering and Monitoring

8.1 The Parties will comply in full with the SCPF Requirements and any other Funders’ conditions and requirements set out in Appendix 2 in relation to the delivery and management of a Project. 

8.2 (Except to the extent the same information is to be regularly provided pursuant to any Landlord’s Consent or Asset Protection Agreement or SCPF Requirements) the Delivery Agent shall provide the SCPF Steering Group with regular written progress reports, which may include updates from its project meetings, and in particular shall provide the SCPF Steering Group with:

(a) a forecast of future Purchase Price dates on a period by period basis; and

(b) a project plan showing the outstanding and proposed Project and its latest estimate for the completion of any Project.
(c) any information required to enable Network Rail and/or the DfT to meet its obligations under EU Procurement Requirements.

The SCPF Steering Group shall provide copies of these reports to the Administrator as reasonably required.

8.3 The Delivery Agent shall comply with current EU Procurement Requirements at all times in relation to the delivery of the Project and hereby warrants that:

(a)  
it has complied with and has secured compliance with the EU Procurement Requirements; and
(b) 
it shall not act or omit to act in any way that may cause the Delivery Agent, the DfT or Network Rail to breach the EU Procurement Requirements. 
8.4 Without prejudice to clause 8.3 above:
(a) 
where required the Delivery Agent must carry out appropriate tender processes, having regard to the value of the Project and EU Procurement Requirements;
(b) 
the Delivery Agent shall, regardless of the value of the Project being tendered, conduct a tender process in a non-discriminatory, fair and transparent manner aligned with the spirit of the EU Procurement Requirements;
(c) 
where the value of the Project has been identified as exceeding the relevant threshold which requires an Official Journal of the European Union (OJEU) notice to be issued the Delivery Agent shall be required to comply with the relevant EU Procurement Regulations; and 
(d) 
during any tender process the Delivery Agent shall regularly update Network Rail of progress, with a minimum of monthly updates in respect of each stage. The Delivery Agent shall not appoint any contractor to carry out the Works without notifying Network Rail of their identity. Network Rail shall (acting reasonably), within five (5) Working Days be entitled to raise objections to the proposed contractor. Where Network Rail does not respond to notification under this clause 8.4(d) the appointment shall be deemed to be accepted.
8.5 Where the Delivery Agent has caused the Delivery Agent, the DfT or Network Rail to breach any EU Procurement Requirements the Delivery Agent shall pay to the Administrator on demand any costs relating to such breach and repay on demand any element of the Purchase Price relating to the Project already paid by the Administrator (including but not limited to discrete Deliverables, land purchase or other Project costs) unless otherwise agreed by the SCPF Steering Group.
9 Delays to a Project

9.1 Subject to the occurrence of a Delay Event or any agreed Change to the Project Completion Date pursuant to Clause 5, the Delivery Agent shall procure that the Works in respect of a Project achieve completion by the Project Completion Date. 
9.2 If, at any time, the Delivery Agent becomes aware that there will be (or is likely to be) a delay in completion of the Works by the specified Project Completion Date, the Delivery Agent shall within two (2) Working Days of becoming aware of such delay give notice to the Administrator to that effect specifying the relevant delay.
9.3 If the Delivery Agent is (or claims to be) affected by a Delay Event:

(a) it shall take and continue to take all reasonable steps to eliminate or mitigate the consequences of such an event upon the performance of its obligations under this Agreement and, where relevant, resume performance of its obligations affected by the Delay Event as soon as practicable; and

(b) it shall neither be relieved from liability under this Agreement nor entitled to any extension of time to the extent that it is delayed due to its failure (if any) to comply with its obligations under clause 9.3(a) above or as a result of any act, error, omission, negligence or default of the Delivery Event.

9.4 If completion of a Project has not been achieved by the relevant Long Stop Date, unless (subject to Clause 9.3) the delay is as a direct consequence of a Delay Event, then the Administrator shall have no obligation to pay the Purchase Price or any other costs associated with any Deliverable in respect of the relevant Project to the Delivery Agent and the Delivery Agent shall at its own cost either:

(a) ensure the relevant Works are completed and Taken into Use in accordance with this Agreement by a date to be agreed with the SCPF Steering Group; or
(b) reinstate the relevant site(s) to the reasonable satisfaction of Network Rail by a date to be agreed with Network Rail, 
and the Delivery Agent shall pay to the Administrator on demand any costs due to Network Rail and repay on demand any element of the Purchase Price relating to the Project already paid by the Administrator following GRIP Stage 5 (including but not limited to discrete Deliverables, land purchase or other Project costs) unless otherwise agreed by the SCPF Steering Group. The SCPF Steering Group may at its discretion allow the Project to be funded from the SCPF, subject to the Delivery Agent paying the DfT the projected revenue returns from the original programmed Project Completion Date.
9.5 If neither clause 9.4(a) or 9.4(b) have been achieved by the agreed date then the Delivery Agent shall be liable for any costs incurred by Network Rail for any remedial action taken by Network Rail at Network Rail's discretion.
10 Termination

10.1 Subject to this Clause and without prejudice to any accrued and subsisting rights or obligations, this Agreement will terminate in respect of the Works carried out, upon the later of:

(a) all Works under this Agreement being Taken into Use; and
(b) all monies being due under this Agreement having been paid. 
10.2 Upon termination, all obligations of both Parties under this Agreement shall cease except for the provisions of Clauses 1, 3, 7, 8, 9, 10, 11, 12, 13.6 and 13.7.
10.3 Without prejudice to any accrued and subsisting rights or obligations, this Agreement will terminate immediately upon the Delivery Agent ceasing to be the franchisee under the Franchise Agreement.

10.4 Neither Party shall be entitled to any payment or compensation or other rights or remedies in respect of loss of profits, revenue or goodwill under this Agreement in connection with suspension or termination.

10.5 Network Rail may terminate the Agreement if an Insolvency Event occurs in relation to the Delivery Agent and the obligations to complete the Works are not transferred to another person within 30 days of the Insolvency Event first occurring.

10.6 If an Insolvency Event occurs in relation to Network Rail, the Delivery Agent shall be entitled by notice in writing to Network Rail to terminate this Agreement with immediate effect.

11 Confidentiality

11.1 Subject to Clauses 11.2 and 11.3 each Party shall, at all times during the continuance of this Agreement and following its expiry, keep confidential all documents, materials and other information supplied by or on behalf of any other party pursuant to this Agreement and save as required in order to comply with the obligations in this Agreement shall not disclose such information to any person not directly involved in relation to the terms of this Agreement without the prior consent of the party to whom that information is confidential (such consent not to be unreasonably withheld or delayed).

11.2 Network Rail will be entitled to disclose such information without the prior consent required under Clause 11.1 to the extent required by its statutory duties or otherwise required by law, or to the extent required by the DfT or the ORR or its Network Licence or to its professional advisers, rating agencies and bankers.

11.3 The Delivery Agent will be entitled to disclose such information without the prior consent required under Clause 11.1 to the extent required by its statutory duties, the SCPF Requirements or otherwise required by law or to the extent required by the DfT or the ORR or to its professional advisers, rating agencies and bankers.

12 Notices

12.1 Notices between the Parties relating to this Agreement must be in writing and must be delivered personally or sent by prepaid first class post, pre-paid air mail post or by e-mail transmission to the relevant address or e-mail set out in Clause 12.2.  Alternative details may be notified by a Party for the purposes of this Clause.

12.2 Notices shall be treated as being given as follows:  if delivered by hand, when delivered; if sent by first class post, 48 hours after posting; if sent by air mail post, 72 hours after posting; if sent by e-mail transmission, when sent.
Network Rail’s address for the service of notices is:

Network Rail Infrastructure Limited
1 Eversholt Street, London, NW1 2DN 

(marked: “For attention of the Company Secretary”)

Address for the service of email notices: notices@networkrail.co.uk
All written notices to be marked:

“URGENT: ATTENTION THE GROUP COMPANY SECRETARY” 

and copied to:


(i)
The [Route Managing] Director



Network Rail [Route]



[Address]


Tel:
[                  ]

and 
(ii) 
Network Rail’s Authorised Person



[Name and Address of the Authorised Person]


Tel:
[                  ]


Email:
[                  ]
[XX DELIVERY AGENT’s] address for the service of notices is:





[XX DELIVERY AGENT COMPANY NAME]



[Address]


Tel:
[                  ]


Email:
[                  ]



All written notices to be marked:

“URGENT: ATTENTION [name]” 

and copied to:



[XX DELIVERY AGENT]’s Authorised Person



[Name and Address of the Authorised Person]


Tel:
[                  ]


Email:
[                  ]
13 Freedom of Information

[Option 1 
Definitions to be inserted into clause 1 (Definitions and Interpretation) when using Option 1:

“Confidential Information” means:-

(a) Information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, [intellectual property rights] and know-how of either party and all personal data and sensitive personal data within the meaning of the Data Protection Act 1998; and

(b) Commercially Sensitive Information.

“Commercially Sensitive Information” means the sub set of Confidential Information listed in column 1 of Part 1 (Commercially Sensitive Contractual Provisions) and column 1 of Part 2 (Commercially Sensitive Material) of Schedule 4 (Commercially Sensitive Information) in each case for the period specified in column 2 of Parts 1 and 2 of Schedule 4.


Drafting for Option 1:

13.2 Each Party acknowledges that the other Party may be required, under the Freedom of Information Act 2000 and/or the Environmental Information Regulations 2004 (collectively, the Information Acts) to respond to requests for information relating to the subject matter of this Agreement. 

13.3 If one Party receives a request for information under the Information Acts, the other Party shall:

(a) provide all necessary assistance and cooperation as reasonably requested by the first Party to enable it to comply with its obligations under the Information Acts; and

(b) provide the first Party with a copy of all information requested in the request for information belonging to it (which is not held by the first Party and which is in the other Party’s possession or control and held on behalf of the first Party) in the form that the first Party reasonably requires within five (5) Working Days (or such other period as may reasonably be specified by the first Party).

13.4 Each Party acknowledges that the other may be required under the Information Acts to disclose information (including [Confidential Information/Commercially Sensitive Information]) without consulting or obtaining consent from the first Party. 

13.5 The Party receiving a request for information shall take reasonable steps to notify the other Party of a request for [Confidential Information/Commercially Sensitive Information] (in accordance with the Secretary of State’s section 45 Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the of the Freedom of Information Act 2000) to the extent that it is permissible and reasonably practical for it to do so and shall consider reasonable and timely representations made by the other Party regarding the application of exemptions to the requested information.

13.6 Notwithstanding any other provision in this Agreement, the Party receiving the request for information shall be responsible for determining in its absolute discretion whether any [Confidential Information/Commercially Sensitive Information] and/or any other information is exempt from disclosure in accordance with the Information Acts.]

[Option 2
Definitions to be inserted into clause 1 (Definitions and Interpretation) when using Option 2:

“Confidential Information” means:
(a) Information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, [intellectual property rights] and know-how of either party and all personal data and sensitive personal data within the meaning of the Data Protection Act 1998; and

(b) Commercially Sensitive Information.
“Commercially Sensitive Information” means the sub set of Confidential Information listed in column 1 of Part 1 (Commercially Sensitive Contractual Provisions) and column 1 of Part 2 (Commercially Sensitive Material) of Schedule 4 (Commercially Sensitive Information) in each case for the period specified in column 2 of Parts 1 and 2 of Schedule 4.

Drafting for Option 2:

13.7 The [counterparty] acknowledges that Network Rail may be required, under the Freedom of Information Act 2000 [and/or the Environmental Information Regulations 2004] (collectively, the Information Acts) to respond to requests for information relating to the subject matter of this Agreement. 

13.8 The [counterparty] shall [and shall procure that its sub-contractors shall]:

(a) provide all necessary assistance and cooperation as reasonably requested by Network Rail to enable it to comply with its obligations under the Information Acts; 

(b) transfer to Network Rail all requests for information relating to this Agreement that it receives as soon as practicable and in any event within two (2) Working Days of receipt;

(c) provide Network Rail with a copy of all information belonging to Network Rail requested in the request for information which is in its possession or control in the form that Network Rail requires within five (5) Working Days (or such other period as Network Rail may reasonably specify) of Network Rail requesting such information; and

(d) not respond directly to a request for information unless authorised in writing to do so by Network Rail.

13.9 The [counterparty] acknowledges that Network Rail may be required under the Information Acts to disclose information (including [Confidential Information/Commercially Sensitive Information]) without consulting or obtaining consent from the [counterparty].  

13.10 Network Rail shall take reasonable steps to notify the [counterparty] of a request for [Confidential Information/Commercially Sensitive Information] (in accordance with the Secretary of State’s section 45 Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the Freedom of Information Act 2000) to the extent that it is permissible and reasonably practical for it to do so and shall consider any reasonable and timely representations made by the other Party regarding the application of exemptions to the requested information.

13.11 Notwithstanding any other provision in this Agreement, Network Rail shall be responsible for determining in its absolute discretion whether any [Confidential Information/Commercially Sensitive Information]and/or any other information is exempt from disclosure in accordance with the Information Acts.]
14 Miscellaneous 

14.1 Neither Party may assign or charge all or any part of the benefit of, or rights under this Agreement, without the prior written consent of the other Party (not to be unreasonably withheld or delayed) provided that such consent shall not be required in respect of any assignment by either Party to a statutory successor of the rights, obligations and interests of such Party.

14.2 Nothing in this Agreement shall create a partnership association or joint venture or establish a relationship of principal and agent. Neither Party shall have any authority (unless expressly conferred in writing by virtue of this Agreement or otherwise and not revoked) to bind the other Party as its agent or otherwise.

14.3 This Agreement shall not create any right under the Contracts (Rights of Third Parties) Act 1999 which is enforceable by any person which is not a Party to this Agreement.

14.4 Except for a Change under the Agreement, there will be no change, variation or alteration of this Agreement. 
14.5 This Agreement may be executed in any number of counterparts, each of which when executed shall be an original, but all the counterparts together shall constitute one document.

14.6 Except for disputes with Funders other than the Parties in relation to Funders’ conditions and requirements set out in Appendix 2, should a dispute between the Parties arise out of or in connection with this Agreement, the Parties’ respective representatives shall initially discuss and attempt to resolve the dispute. If the Parties’ representatives are unable to resolve the dispute to the satisfaction of both Parties, the dispute shall be escalated to the Parties’ appropriate senior managers for resolution. If the senior managers are unable to resolve the dispute to the satisfaction of both Parties, it shall be escalated to the Parties’ appropriate directors for resolution.  If the directors are unable to resolve the dispute, it shall be referred to the Rail Industry Dispute Resolution Panel for resolution.

14.7 The Agreement shall be governed by and construed in accordance with the laws of England and Wales. Save as expressly provided otherwise (including, without limitation, under Clause 14.6) the Parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any disputes that may arise out of or in connection with this Agreement.

In witness whereof the Parties hereto have executed this Agreement the day and year first before written.

For and on behalf of NETWORK RAIL INFRASTRUCTURE LIMITED
___________________________________________

[insert name and title of authorised signatory]
For and on behalf of [XX DELIVERY AGENT COMPANY NAME]

[insert name and title of authorised signatory]
APPENDIX 1 - THE PROJECTS

	Station/Location
	Description of Key Project Works and Objectives



	

	[Insert a high level description of the SCPF enhancement for each station/location, identifying the specific improvement/benefits it will deliver].

	
	

	
	


APPENDIX 2[A]

 – [Project name] GRIP Stages [      ] – PROJECT SCOPE AND PURCHASE PRICE


1. Scope and Specification of the Works



[XX DELIVERY AGENT NAME], as the Delivery Agent, will undertake the Works set out in this paragraph 1 of Appendix 2[A] for GRIP Stages [    ] of the Project at [Name of station] outlined in Appendix 1.  The Project will be delivered in accordance with GRIP principles, relevant Network Rail Standards and the Specification for the Works as agreed by the SCPF Steering Group.

The Delivery Agent will undertake the following Scope of Works in relation to the Project:
· [    ]

Specification:

All Works being carried out under this Asset Purchase Agreement as set out in this paragraph 1 of Appendix 2[A] shall be progressed from GRIP Stage [    ] up to and including GRIP Stage [    ] in accordance with the Project Works requirements outlined in Appendix 1 and the Scope of Works set out above as agreed by the SCPF Steering Group.

2. Capped Price and the Purchase Price



2.1. Purchase Price of the Works

The Total SCPF Capped Price for the Works payable to the Delivery Agent is £[insert amount]
. [This excludes £[insert amount]
 as the capped price of Network Rail Activities on behalf of the Delivery Agent
[, and £[insert amount] as the value of payments already made by Network Rail to the Delivery Agent for feasibility or design work carried out in relation to the above Project.]]
  [[This][These] excluded amount[s] [is][are] included in the Total SCPF allocation and value of the Project but not payable to the Delivery Agent in this instance.]
 The Capped Price and the Purchase Price are set out as follows:
	Item

	
Amount (£)

	Total SCPF Target Price for the Works

	
[insert amount]

	
Contingency
	
[insert amount]

	Total SCPF Capped Price for the Works payable to the Delivery Agent
 (if full contingency spend realised)
	
[insert amount]

	
Network Rail Activities *
	
[insert amount]


	Total SCPF Capped Price for the Works

	[insert amount]

	[Total of other Network Rail funded Works if relevant]
	[insert amount]

	Total Capped Purchase Price for the Works

	[insert amount]

	[Total other Third Party funded Works in relation to the Project ]

	[insert amount]

	Total Value of the Project
	[insert amount]


*As identified and treated in accordance with paragraph 7 of this Appendix.

2.2. Value of the Project

The full value of the Assets delivered through this Project and transferred into Network Rail's ownership includes the value of the Works completed in accordance with the above Scope of Works for the Capped Purchase Price, [together with amounts for the relevant design and development deliverables already paid for]
 and the value of any other Third Party funded Works identified above.  

	Project Works item
 
	
Value (£)

	Capped Price for GRIP Stages [insert relevant GRIP stage] payable to the Delivery Agent funded by [Third Party Funder] [(already invoiced and paid for and excluded from the Capped Purchase Price)]
. 
	[insert amount]

	Capped Price for GRIP Stages [insert relevant GRIP stage] payable to the Delivery Agent funded by SCPF [(already invoiced and paid for and excluded from the Capped Purchase Price)]
. 
	[insert amount]

	Network Rail Activities for GRIP Stages [insert relevant GRIP stage] funded by SCPF [(already invoiced and paid for and excluded from the Capped Purchase Price)]
.
	[insert amount]

	Capped Price for GRIP Stages [insert relevant GRIP stage] payable to the Delivery Agent funded by [Third Party Funder]. 
	[insert amount]


	Capped Price for GRIP Stages [insert relevant GRIP stage] payable to the Delivery Agent funded by SCPF.
	[insert amount]


	Network Rail Activities for GRIP Stages [insert relevant GRIP stage] funded by SCPF.
	[insert amount]


	Total Asset value of the Project at [Name of Station]
	[insert amount = total of above]



3. The Programme 
The following represents the Programme for the key stages of the Works.  The indicative timescales are as follows:

	Activity
 
	Completion Date


	[E.g. Delivery Agent commences GRIP Stages 1 to 3]
	[Insert date]

	[E.g. Delivery Agent completes GRIP Stages 1 to 3]
	[Insert date]

	[E.g. Completion of GRIP Stage 3 Stage Gate Review]
	[Insert date]

	[E.g. Submission of GRIP Stage 3 Stage Gate Review documentation to SCPF Steering Group]
	[Insert date]

	[E.g. SCPF Steering Group reviews GRIP Stage 3 Stage Gate Review documentation in accordance with Schedule 2 of this Agreement pending approval to commence GRIP Stages 4 and 5]
	[Insert date]

	Project Completion Date


	


4. Payment Schedule

 

	Deliverable
 
	Payment to Delivery Agent (£)
	Projected Payment Date


	[E.g. Completed GRIP Stages 1 to 3 output definition, pre-feasibility and option selection report and completed GRIP Stage 3 Stage Gate Review] 
	[insert amount]
	[Insert date]

	[Insert other Deliverables as required]
 
	[insert amount]
	[Insert date]

	Total Base Value of SCPF funded Deliverables 
	[insert amount = total of above]

	


5. Deliverables and Funding Contributions

	Deliverable


	Funding Contribution (£)
	Funder

	[E.g. Completed GRIP Stages 1 to 3 output definition, pre-feasibility and option selection report and completed GRIP Stage 3 Stage Gate Review]
	[insert amount]
	[e.g. SCPF or Third Party Funder]

	[Insert other Deliverables as required]

	[insert amount]
	[e.g. SCPF or Third Party Funder]

	Total Base Value of the Works
	[insert amount = total of above]

	

	Contingency 
	[insert amount]

	[e.g. SCPF or Third Party Funder]

	Network Rail Activities 
	[insert amount]

	[e.g. SCPF or Third Party Funder]

	Total Capped Purchase Price for the Works 
	[insert amount = total of above]

	


6. Other Funding Conditions and Requirements

[Insert as required]

7. Activities undertaken by Other Parties to Support the Delivery Agent

[
Network Rail will provide sponsorship and reporting to the ORR.  The cost of undertaking these activities is capped at £[insert amount]
, and whilst these are part of the costs of the Works, this amount is not included in the Total Capped Price of the Works Payable to the Delivery Agent listed in paragraph 2.1 of this Appendix, but is stated separately in paragraph 2.1 and will be withheld from payment to the Delivery Agent and retained by Network Rail.  Any proposal to exceed the capped amount for Network Rail Activities is to be referred to the SCPF Steering Group for agreement before any additional costs are incurred]
.
8. Agreed Assumptions

8.1.  [


] 

Appendix 3 – Information Required from the Delivery Agent to enable Network Rail Recovery of Capital Allowances and VAT.

VAT

The Delivery Agent shall provide Network Rail with a valid invoice as referred to in Clause 7 of this Agreement, for the payment of chargeable VAT for a taxable supply.  The valid tax invoice will need to be provided in accordance with the requirements of the VAT Act 1994 and the VAT Notice 700 published on the HMRC website, which outlines the required information.

Capital Allowances

The Delivery Agent shall provide Network Rail with the final costs of feasibility, development and implementation for the schedule of works covered under their respective agreement to enable it to make applications fro Capital Allowances.  This should take the form of a detailed breakdown based on the Anticipated Final Cost (“AFC”) and ultimately agree to the Final Account.  

The following schedule of assets is attached as an indicative (but not exhaustive) list of works and assets where such information would be required.  This schedule should be tailored to reflect the works and assets relevant to the project. The Delivery Agent should advise Network Rail of the AFC of the relevant works and assets when this information becomes available from GRIP Stage 5, and then provide to Network Rail the confirmed final cost of these with the submission of invoices for payment of completed Deliverables.
1.
Items of General Rate Capital Allowances in Stations Anticipated Final Cost (£)

	Machinery

	Storage equipment; counters; checkouts and similar equipment

	Furniture and Furnishings

	Computer and telecommunications

	Fire alarm systems

	Burglar alarm systems

	Signage

	Rails/sleepers and ballast


2.
Items of Qualifying Special Rate Capital Allowances Anticipated Final Cost (£)

	New assets or improvements to:-

	Electrical systems

	Cold water systems

	Heating system

	Lift/escalators 

	Thermal Insulation


If expenditure on any of the above categories is not new or does not relate to the enhancement of an existing asset it should be recorded as Repair for tax purposes.

Other VAT Information Required

In addition to the information for the relevant assets indicated above, the Delivery Agent will also need to provide to the Administrator a valid tax invoice, as referred to in Clause 7 of this Agreement, for the payment of chargeable VAT for taxable supply.  The valid tax invoice will need to be provided in accordance with the requirements of the VAT Act 1994 and the VAT Notice 700 published on the HMRC website, which outlines the required information.
SCHEDULE 1 -      The SCPF Commercial, Funding and Delivery Principles

1. Commercial Assumptions
1.1. Some key commercial assumptions underpin all delivery options and the proposed commercial arrangements within them.  These are:


(a) only Projects bringing incremental benefit and which are beyond franchise commitments and committed Network Rail projects and maintenance and renewal work may qualify for SCPF funding;
(b) the SFO undertakes Station Change; 

(c) other Regulated Change requirements will be undertaken in accordance with the standard regulatory processes for Regulated Change;
(d) the party procuring the Works i.e. the Delivery Agent, takes design and implementation risk and must bear or contract out construction risk; and
(e) development and implementation Deliverables must be consistent with GRIP principles.
2. Commercial Principles
2.1. This programme will apply nationally and use standard products and processes where possible. All SCPF commercial arrangements will be on a Capped Price basis (i.e. target price plus contingency) which does not exceed the authorised project funding being the SCPF approved funding and any third party contributions as identified in paragraph 3.4 of this Schedule. Projects will be delivered to the target price with the contingency available to cover the cost of risks identified in the Quantitative Risk Assessment (“QRA”) which are realised during the Project.  If the contingency is not drawn upon, it shall be retained within the SCPF for reallocation. 
2.2. When contracting work packages, the Delivery Agent will be expected to use procurement strategies to optimise efficient delivery to time and agreed cost.  Contracts should be back to back as appropriate with risk management requirements and contain sufficient insurance cover and warranties. If registered Link-Up chartered consultants are used, they should have sufficient professional indemnity insurance cover irrespective of whether a Collateral Warranty is required.
2.3. Commercial arrangements should reflect the value, risk and complexity of the Project.
2.4. Scope variations affecting Deliverables, outputs, costs or programme will need to be agreed by the SCPF Steering Group and any other contributing parties where affected.  

2.5. On SCPF Project completion, any enhanced asset will be added to the Station Lease and the responsibilities as defined in the Station Access Conditions will apply unless agreed otherwise.
2.6. Commercial arrangements should include any requirements for continued asset availability and the associated value/revenue generation for the business case term. 

2.7. As SCPF Administrator, Network Rail’s liability will be limited to payment against verified Deliverables up to the agreed Capped Price.   All project risks will remain the responsibility of the Delivery Agent, which the Delivery Agent may seek to transfer to contractors.

2.8. Following completion of the Project Deliverables, the financial benefits to the DfT will not be measured by Network Rail as the Administrator, these will be measured by the DfT. The Project Delivery Agent will be required to supply information to the DfT or procure that the SFO supplies such information to facilitate this evaluation. 
2.9. If for any reason the asset is not used after completion Network Rail will not be liable. The net loss liability in relation to the completed Works will fall to the operator of the Works. 
2.10. Where, in exceptional circumstances, the Delivery Agent is party to a Franchise Agreement and such Franchise Agreement expires and is replaced with a new franchise agreement or is extended during the term of this Agreement, the Delivery Agent must seek to facilitate with the DfT the designation of this Agreement and any Project (but not the asset itself) under this Agreement as a Primary Franchise Asset (as such term is defined under the Franchise Agreement) at the discretion of the SCPF Steering Group.
3. Funding and Remuneration Principles
3.1. SCPF funding criteria, as detailed in paragraph 3 of Schedule 2 and any other funding conditions specified by the SCPF Awards Panel will need to be met for SCPF Projects to qualify for funding. 
3.2. The treatment of enhanced assets will be in accordance with the ORR Investment Framework.   The enhanced assets will be added to Network Rail's asset register and the operation, maintenance and repair costs will be treated as set out in paragraph 3.3 of this Schedule.
3.3. Unless agreed otherwise with Network Rail[1], the operation, maintenance and repair costs of the SCPF funded asset/enhancement will be added to the station lease upon completion of the Works and the ongoing operation, maintenance and repair element of the incremental Facility Charge will be met by the SFO (or Qualifying Expenditure (“QX”) if more than one beneficiary/operator).  Whilst wholesale renewal costs will not be assumed in these costs, if it is deemed likely that the asset will need to be dismantled before or at its predicted asset expiry, the associated dismantling charges will included in the cost of the Project. In addition, the capital cost of the Project is to take into account any potential conditional renewals necessary to sustain the asset for the agreed asset life. 
3.4. The Delivery Agent will identify additional funding sources where appropriate, including third party contributions, exploration of Local Authority Development Framework and commercial property development opportunities or s.106 funding held by Local Authorities.
3.5. The cost of each SCPF Project will include all efficiently incurred Delivery Agent, SFO and Network Rail development and implementation costs. These costs may include costs of both parties at each stage.  
3.6. The Delivery Agent and Network Rail will enter into standard arrangements to set out their reasonable requirements, relative contributions and put in place appropriate governance requirements.  
3.7. The Delivery Agent will be remunerated its development and/or implementation costs for SCPF Projects to an agreed payment schedule against Deliverables through the relevant agreement.  Where other incremental work packages have been agreed in addition to the SCPF funding element, the Delivery Agent will be remunerated to an agreed payment schedule against Deliverables through the relevant agreement(s) and/or by third parties through the relevant Contribution Letter.

3.8. Any abortive GRIP Stages 1 to 5 development costs reasonably and efficiently incurred for SCPF Projects promoted but not progressed to implementation will be reimbursed to the Delivery Agent.  Any unforeseen risks (not reasonably identified in the QRA) emerging during implementation of the Works should be raised to the SCPF Steering Group with options for overcoming the project implications (e.g. scope reduction or additional work) prior to incurring additional costs. 

3.9. The Delivery Agent will be responsible for commissioning necessary development and/or implementation activities and paying suppliers.  Invoices and supporting documentation must be sufficient to provide an audit trail for allocation of charges to contributing parties for their work packages elements within the SCPF Project.

3.10. The Delivery Agent will be remunerated its implementation costs for SCPF Projects and other programmed works as relevant to an agreed payment schedule by Network Rail or other contributors through appropriate commercial arrangements.  No milestone/staged payments will apply. Payments can be made only for agreed completed GRIP 3, 5 and 7 Deliverables. The exception to this is where the GRIP 4 – 8 Design and Build strategy is applied. In this case, after GRIP 4 the Delivery Agent shall take the whole Project financing risk until the end of GRIP 7 without further payment. In taking this into account, the Delivery Agent must include any necessary financing charges, assume any cash flow risk and will fund any difference between payments.
3.11. The Delivery Agent shall declare as part of the bid if GRIP Stage 4 to 8 Design and Build strategy is being used. In such case, a GRIP Stage 4 gate review shall be applied and the Delivery Agent shall be responsible for the whole Project financing risk until the end of GRIP Stage 7 without further payment and the Delivery Agent's provision of financing costs must reflect this requirement.                          
3.12. The SCPF funding is a Capped Price amount exclusive of VAT on the basis that this enables the non-taxable supply of improvements for the benefit of the wider railway industry. 

4. Delivery Principles


4.1. The Delivery Agent will procure letters of support from DfT, Network Rail and the relevant TOC and/or SFO (if not the Delivery Agent) prior to submission of an application for SCPF funding in respect of a project.
4.2. In accordance with GRIP the Parties will deploy as appropriate: 
(a) standard asset/construction products; and

(b) procurement strategies to achieve efficient delivery to agreed time and cost.

4.3. The agreed Deliverables should specify GRIP products (in sufficient detail to identify these against the scope and specification) by all parties for development and implementation works delivery. 
4.4. Delivery strategies will optimise delivery in packages where appropriate to secure best value from start up costs, make informed choices between product whole life costs, construction duration, and potential passenger flow impact and evaluate measures to mitigate effects and achieve efficient work sites.
4.5. The Delivery Agent will lead on all consents issues in collaboration with Network Rail, where TOCs or a third party are leading on delivery and procure all Network Change, listed building and closure consents.  The SFO will lead on necessary station consents required in Station Access documentation.
4.6. The Delivery Agent shall make available sufficient resource to manage the commitments entered into.

4.7. Some SCPF Projects may be delivered by other means e.g. third parties (Councils and Developers) but using GRIP principles and agreed governance structures.
4.8. The SCPF Steering Group requires mandatory GRIP Stage 3 and GRIP Stage 5 Stage Gate reviews to be completed by the project teams and sent to the SCPF Steering Group for review in order to:

(a) confirm that development and design approvals and consents have been obtained;

(b) review the business case to confirm that projects using the SCPF are cost effective in delivering the required benefits;

(c) confirm the Deliverables have been achieved, using appropriate expertise to check the Deliverables meet the specification;

(d) approve onward specification, Deliverables and costs for implementation subject to funding availability; and 
(e) confirm invoices/costs for the Services are in accordance with the agreed Payment Schedule of the relevant commercial arrangement. 
4.9. Deliverables post GRIP Stage 5 shall only be accepted as complete and payment for the Deliverables made when all of the Works/the whole Project have satisfied the completion requirements (except where it is specifically agreed by the Administrator that Deliverables qualify as discrete Deliverables that can be Taken into Use and used safely prior to Project completion).
4.10. The programme dates submitted in the Delivery Agent's bid in relation to completion of each Project are set out within this Agreement at paragraph 3 of Appendix 2 as the committed Project Completion Dates. No anticipated or forecast completion dates shall be permitted.
4.11. A Long Stop Date shall be applied (set at 6 months later than the committed Project Completion Date). If the Delivery Agent does not complete the Project by the Long Stop Date (except where delays are a direct consequence of the occurrence of Unforeseen Project Risks verified by the SCPF Steering Group) then the Administrator shall have no obligation to pay the Purchase Price or any other costs associated with any Deliverable in respect of the relevant Project and the Delivery Agent shall at its own cost either:

(a) ensure the relevant Works are completed and Taken into Use in accordance with this Agreement; or

(b) reinstate the site(s) where the relevant Works are being carried out to the reasonable satisfaction of the Administrator, 

and the Delivery Agent shall repay to the Administrator on demand any costs or element of the Purchase Price relating to the Project already paid by the Administrator following GRIP Stage 5 (including but not limited to discrete Deliverables, land purchase or other Project costs) unless otherwise agreed by the SCPF Steering Group (for example, the SCPF Steering Group may instead extend payback payment to DfT for a longer period). The SCPF Steering Group may at its discretion allow the project to be funded from the SCPF, subject to the Delivery Agent paying the DfT the projected revenue returns from the original programmed Project Completion Date.
4.12. If neither 4.10(I) or 4.10(II) have been achieved by the agreed date then the Delivery Agent shall be liable for any costs incurred by Network Rail for any remedial action taken by Network Rail at Network Rail's discretion.

SCHEDULE 2 – The SCPF Governance Framework

1
Introduction

The Department for Transport (DfT) has approved a £60m  incremental funding facility to be used to fund station improvement projects delivering commercially focused investment at stations during Control Period 5 (CP5). 

The objective of the SCPF is to enable funding of projects which will generate an increased financial benefit to the DfT whilst improving station environments.

ORR approval in principle for the programme has been granted for the SCPF.  

2
Application of the SCPF

The SCPF is available for capital expenditure projects. Network Rail will administer and programme manage the facility.


There is no cap on the maximum spend per Project, which can be up to the value of the remaining SCPF. 


This facility is available for enhancements at existing stations and is applicable to any station category (including Network Rail managed stations where a TOC or Local Authority is the Project promoter) in England, Scotland and Wales provided that the SCPF Awards Panel has confirmed that the Project meets the SCPF Funding Criteria set out in paragraph 3 of this Schedule and has approved that the additional SCPF funding will be allocated for this purpose. In exceptional circumstances, there may be Projects proposed which are not at stations but which still meet the SCPF Funding Criteria.  This funding facility is not available for new stations. 

Alongside the commercial return, the Promoter must provide a mechanism for demonstrating the clear financial benefit to the DfT and the rail industry. Additionally the Promoter must set out the economic and/or non-financial impacts associated with the proposed enhancement.

3
SCPF Funding Criteria for Qualifying Projects:

Funding from the SCPF is open to TOCs and Local Authorities (referred to as a Promoter in this Schedule (or the Delivery Agent under the Agreement)) (and other third parties if they so wish when working in partnership with a Promoter), however:

· TOC promoted Project bids, where the Project Completion Date of the Project (end of GRIP Stage 7) is less than 18 months before the expiry of the TOC’s franchise or direct award, will not be accepted. 

· Local Authority promoted Project bids, where the Project Completion Date of the Project (end of GRIP Stage 7) is less than 18 months before the expiry of any partnering TOC’s franchise or direct award, will not be accepted.

· Promoters should lead the Project but may partner with other third parties.

Where the bid relies on any third party contributions the Promoter will be responsible for these contributions and must secure them prior to the commencement of any services or works in connection with the Project.

The SCPF Funding Criteria are as follows:

3.1
Essential Criteria:

· Promoting or partnering TOC must be a DfT franchised TOC, and not an Open Access Operator.
· Projects must demonstrate, and will be ranked on, optimum financial benefit being returned to the DfT including: the amount, how it is being returned, payback period, and any additional revenue share. 

· The Project must improve the station environment and be developed and delivered through to the Project being Taken Into Use (up and to including GRIP Stage 7) within CP5 with completion of GRIP Stage 8 being achieved by 31st March 2020 unless an earlier delivery time has been presented in the bid and has been accepted as part of the SCPF funding award.

· The Project must have a DfT revenue: total project cost ratio, over the first 10 years of full operation of the enhancement, of 2:1 as a minimum, discounted at a rate of 3.5% per annum and expressed in 2015 prices in accordance with the Autumn 2014 WebTAG guidance, https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/381943/TAG_Unit_A5.3_-_Rail_Appraisal_November_2014.pdf.
· The Project must have an evaluated business case which clearly identifies all costs and benefits as applicable to the Project including the financial benefit to the DfT and to other parties including but not limited to the following costs and benefits:

	Costs
	Financial Benefits to the DfT
	Financial Benefits to all others parties

	Capital cost
	Increased value of a franchise to DfT which would be realised at the point of refranchising
	Increased fare box revenue

	All  operations, maintenance and repair (excluding renewals) costs to sustain the asset for the agreed asset life
	Proportion of increased fare box revenue
	Creation of new income streams from station trading or development and other forms of property and infrastructure

	All Project development and delivery costs including, but not limited, to Project contingency, relevant risk funds and financing costs
	Reduced current and future franchise costs to DfT


	Increased income as a result of increased car parking spaces

	Network Rail HQ programme management team , Sponsor costs, administration and, where required, asset protection.


	Proportion of increased income from Project
	Increased income as a result of reduced fare evasion through ticket gating at stations

	Operating expenditure
	Proportion of increased value of ticket sales resulting from reduced fare evasion through ticket gating at stations
	Value of Project assets.

	Dismantling costs at asset expiry where appropriate
	Projects or innovative approaches that reduce the costs of operating the railway or create new revenue streams and quantified benefits
	Projects or innovative approaches that reduce the costs of operating the railway or create new revenue streams and quantified benefits

	Compensation costs


	---
	---


· The Project must not form part of, nor conflict with, Network Rail’s commitments as part of the current Network Rail CP5 delivery plan, or form part of another existing commitment to the DfT/Network Rail.
· Where there are expected positive or negative economic and/or non-financial implications (such as passenger impacts not captured by fares revenue or highways impacts) as a result of the Project, these should be assessed. Where proportionate to the size of the Project, quantitative evidence, ideally using a WebTAG consistent spreadsheet based approach should be used. In the remaining cases, a qualitative assessment is required. Further details on appraisal of these kinds of impacts can be found in DfT’s Rail Appraisal Guidance, https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/381943/TAG_Unit_A5.3_-_Rail_Appraisal_November_2014.pdf.
· Bids must have included an independent signed verification of efficient Project costs, including design, construction and procurement costs where applicable.

· Projects must demonstrate a low to medium risk schedule.
· Projects to be aligned with overall strategies for the relevant station and/or line of route including Route Studies (formerly Route Utilisation Strategies), published on the Network rail website and providing recommendations for the future development of train services.

· Projects must demonstrate ease, speed and practicability of delivery and of incremental value being returned to the DfT and the rail industry.

· Business case assumptions will need to have been clearly identified as part of the business case.
· Whilst not essential, ideally projects should have completed GRIP Stage 3 by time of submission.
To enable the verification of all financial returns by the DfT a Promoter must, in submitting its bid, have:

· Provided the incremental return from the funding if the SCPF funding being applied for is a part contribution.
· For revenue estimates provided: a record of assumptions for cost and revenue calculations, evidence of assumptions including reference to the source used (e.g. Passenger Demand Forecasting Handbook),  justification for the use of any non standard industry values, a breakdown of the cost savings per annum by TOC,  and benefits including number of units saved and unit cost.
· Provided a separate business case, in addition to the whole Project business case, which details the financial benefits to the DfT including any revenue support arrangements for TOCs, revenue generated for other TOCs and Network Rail, and the cost savings for current and future franchisees and non-farebox revenue being returned to the DfT ahead of refranchising. 
· Promoters must have included appropriate and sufficient financing charges in the target costs, as part of its bid.

3.2      Additional Ranking Criteria:

· Minimise passenger disruption during Project delivery. 

· Project levies in secured third party contributions. 

· Project should help improve passenger satisfaction scores or provide other specified passenger benefits. 

· Projects which cut across franchise/TOC/Rail Operator boundaries are encouraged to support multiple customer or end user benefits. 

· Efficiency through integrated delivery with other projects.
· Record of delivery and progress with National Stations Improvement Programme, Access for All and/or other investment programmes. 

3.3
General:

· Business cases must be calculated at current prices, not inclusive of inflation.

· For car park Projects, the benchmark cost per constructed space used to assess each bid is as follows:


·  £4k per constructed space for a surface level car park

·  £8k per constructed space for a single deck car park

·  £12k per constructed space for a multi storey car park

· For asset design life the following must be used:

	Asset 


	Type
	Asset Design Life

	Car Park
	Surface
	25 years

	Car Park
	Multi-Storey
	75 years for building
50 years for cladding

25 years for finishing/surfacing/lifts/lighting

15 years for signs/trolley points

	
	
	

	Automatic Ticket Gate
	---
	15 years

	Retail Unit
	---
	50 years for shell

15 years for fit-out/furnishing/decoration

	Station
	---
	75 years for building

50 years for roofing/cladding/windows/doors/drainage

	Signalling
	---
	Refer to Network Rail specialist


4
Prioritisation, Selection, Authorisation and Monitoring of Projects

4.1
A SCPF Awards Panel has been established including representatives from DfT and Network Rail. ATOC, should they wish to take part, will assist in an advisory capacity. The SCPF Awards Panel remit is to determine which investment proposals will be funded.

4.2
The existing SCPF Steering Group will continue with representation from Network Rail and the DfT. The remit of the SCPF Steering Group is to:
· Review all applications against the SCPF Funding Criteria and recommend projects for award to the SCPF Awards Panel.
· Monitor the implementation and delivery of all selected Projects.
· Review the scope, specification, deliverables, programme, cost and resource plan of Projects following completion of the GRIP Stage 3 Stage Gate Review and GRIP Stage 5 Stage Gate reviews.
· Review the business case following the completion of the GRIP Stage 3 Stage Gate Review to confirm that Projects using the SCPF are cost effective in delivering the benefits.
· Resolve generic issues that are referred to it by Network Rail, TOCs or third parties.  

4.3
The SCPF Projects will be developed and delivered in accordance with commercial, delivery and funding principles as set out in Schedule 1 which will underpin all delivery options and commercial arrangements. 

5 Programme Governance 
5.1
Figure 1 below sets out the funding and governance relationships which apply to the development, delivery and post-delivery financial evaluation of Projects using this facility .

Figure 1:  SCPF Governance


[image: image1]
* The NR sponsor will make submissions for investment authority and authority to enter into principle agreement (in accordance with Network Rail governance on the individual projects).

In terms of investment approval, this SCPF process is based on the Network Rail investment process
used to govern enhancement projects in general. Network Rail investment authority will be requested by the Network Rail Route Sponsor for each of their individual Projects for GRIP 1 - 8 authority following the SCPF Awards Panel determination and DfT agreement. Authority to enter into principle agreement for any relevant commercial arrangements will need to be secured in parallel.
Each Project will require a Network Rail Sponsor who will lead the process on behalf of the Promoter of the Project, and have accountability for the Project development and delivery.

Funding shall be requested using the relevant standard Network Rail investment authority template, but must include as appendices the completed investment proposal application form initially submitted as supporting documentation.

It should be recognised that Projects delivered by non-Network Rail parties or which involve the transfer of assets or responsibilities (including for example through changes to operator franchises) will require appropriate commercial arrangements to be stated with confirmation in principle from all parties.  Please refer to the SCPF Commercial, Funding and Delivery Principles document.

Both the practicalities and costs of completing necessary agreements (e.g. an Asset Purchase Agreement and possibly Asset Protection Agreement for TOC / Local Authority third party works) and securing authority to enter into contract need to be factored into Project development and delivery and should be addressed in parallel with requests for investment authority. In all cases, each party is responsible for its’ own costs and no liability is accepted in any way by the DfT/Network Rail.

Any requirements for re-authority for any SCPF Projects will need to be submitted to the SCPF Awards Panel, via the SCPF Steering Group, for review and to re-affirm the benefit of the Project.

6
Valuation of Benefits and Business Case


The SCPF Awards Panel will review all investment proposal application forms submitted on the basis of the value of the benefits demonstrated to DfT though the business case and the DfT revenue:total scheme cost ratio, as set out in section 3.1. 


7
Reporting and Control of SCPF Projects


The Network Rail Head of Customer Relationships, Network Operations will be responsible for the overall programme administration and reporting of the SCPF funded Projects with regular reporting to the DfT, ORR and the Network Rail Director of Strategy and Planning. (See below table for the minimum requirement which will be requested from the Network Rail Sponsor for each Project for reporting purposes)

	Output
	Baseline Date
	Baseline Cost
	Forecast Date
	Forecast Cost

	GRIP Stage 3 single option selection confirmed
	DD/MM/YYYY
	£m
	DD/MM/YYYY
	£m

	GRIP Stage 5 Detailed design option confirmed
	DD/MM/YYYY
	£m
	DD/MM/YYYY
	£m

	Start on site
	DD/MM/YYYY
	£m
	DD/MM/YYYY
	£m

	Practical completion (assets commissioned)
	DD/MM/YYYY
	£m
	DD/MM/YYYY
	£m


Network Rail Network Operations Finance team shall provide consolidated reports of all Projects being delivered by the SCPF. 

The Promoter will produce Project close out reports and copy these to the SCPF Steering Group. The reports shall clearly identify the Deliverables and review whether the assumptions for increased financial value back to the DfT and the industry are still valid. 
DfT will undertake post investment evaluation of financial performance, and reserve the right to review, investigate, access and request such data in whatever way it considers necessary for such review. Such reviews will take place annually and will involve a high level evaluation of total revenue across the Project portfolio, and a deep-dive into selected Projects. The Projects selected for the deep-dive evaluation will be chosen on an annual rotational basis, across all Projects. This will be monitored through the DfT Rail Investment Board (RIB). Failure of the Promoter to provide required financial data may impact upon the Promoter's eligibility for funding in future Projects, and the DfT may seek to recover costs of the Project from the Promoter. 
8 
SCPF Project Implementation Roles and Responsibilities

8.1
Commercial Arrangements:

Where the Delivery Agent is a TOC or Local Authority, the Agreement will form the contractual arrangement.
8.2
The Delivery Agent’s role and responsibilities

The role of the Delivery Agent is to undertake implementation of the SCPF Project up to completion of the relevant GRIP (Guide to Railway Investment Projects) stage in line with Appendix 2, including the completion of the Deliverables to cost and programme.

The Delivery Agent:

· undertakes the SCPF Project implementation process in accordance with GRIP principles;

· provides an initial cost estimate for each SCPF Project;

· confirms the initial stages of agreed town planning, development and design services have been completed and undertakes discussions relating to the implementation stage;

· agrees with the SCPF Steering Group under the Agreement any activities to be delivered to support the SCPF Project implementation and the fees payable for these activities;

· procures consultants/contractors;

· where the Delivery Agent is also the SFO, the Delivery Agent initiates and manages the Station Change process in a timely manner in accordance with the SCPF project programme recognising that upon Project completion, the Delivery Agent as the SFO also accepts the enhanced station assets onto its station lease and the responsibilities for their operation, maintenance, repair and renewal as set out in the Station Access Conditions, unless agreed otherwise; and

· provides representatives to attend progress meetings with the SCPF Steering Group during the undertaking of the Works.

8.3
The Beneficiary’s role and responsibilities 

The role of the Beneficiary may be as the funder/part funder of the SCPF Project, instructing the Delivery Agent with the SCPF Steering Group agreed elements for Appendices 1 and 2 of the Agreement, including the scope of Works, Specification, programme and costs.

The Beneficiary’s responsibilities are:

· to co-operate with all relevant parties;

· together with the SCPF Steering Group and Delivery Agent, to agree the implementation requirements to be undertaken (the Works), specifically to deliver the scope and programme aspirations for each SCPF Project;

· to provides the Delivery Agent with agreed information for SCPF Project implementation;

· to undertake any activities agreed with the Delivery Agent and/or the SCPF Steering Group in order to progress the SCPF Project;

· to provide representatives to attend progress meetings with the SCPF Steering Group during the undertaking of the Works; and

· as the Station Facility Owner (SFO) to initiate and manage the Station Change process in a timely manner in accordance with the SCPF project programme recognising that upon SCPF Project completion, as the SFO, the Beneficiary shall accept the enhanced assets into its station lease and also the responsibilities for their operation, maintenance, repair and renewal as set out in the Station Access Conditions, subject to it being confirmed by the SCPF Steering Group that it is complete, unless agreed otherwise.

8.4
The Administrator’s role and responsibilities 

The role of the Administrator is to administer the SCPF funding through the national governance arrangements for SCPF project delivery. Upon SCPF Steering Group authority to release SCPF funding through agreement that the Deliverables have been completed, the Administrator pays to the Delivery Agent, the sums recoverable under the Agreement, subject to any constraints or limitations set out in Appendix 2.   

The Administrator shall on request of the SCPF Steering Group, where SCPF funding is confirmed,  instruct the Delivery Agent with the SCPF Steering Group agreed elements for Appendices 1 and 2 of the Agreement, including the scope of Works, Specification, programme and costs. 
8.5
Network Rail’s role and responsibilities

The role of the Network Rail may be as the funder/part funder of the SCPF Project, instructing the Delivery Agent with the SCPF Steering Group agreed elements for Appendices 1 and 2 of the Agreement, including the scope of Works, Specification, programme and costs.

Network Rail’s responsibilities are:

· to co-operate with all relevant parties;

· act as Administrator;

· together with the SCPF Steering group and the Delivery Agent, agree implementation requirements to be undertaken (the Works), specifically to deliver the scope and programme aspirations for each SCPF Project;

· to provide the Delivery Agent with agreed information for SCPF Project implementation;

· to undertake any activities agreed with the Delivery Agent and/or the SCPF Steering Group in order to progress the SCPF Project;

· to own the Assets following their completion; and

· to provide representatives to attend progress meetings with the SCPF Steering Group during the undertaking of the Works. 
9
Payment on completion 
The agreed purchase price in respect of a Project will be paid on the completion of the Works. Network Rail will verify completion when the works are deemed to be complete in accordance with the Agreement.  No milestone or staged payments will apply. In exceptional cases, payment of discrete Deliverables within a Project may be made where it is specifically agreed by Network Rail that such Deliverables qualify as discrete Deliverables in that they can be taken into use and used safely prior to the Project completion.
Payments can be made only for agreed completed GRIP 3, 5 and 7 Deliverables. The exception to this is where the GRIP 4 – 7 Design and Build strategy is applied, where the Delivery Agent must take the whole project financing risk until the end of GRIP 7 without further payment. In taking this into account, the Delivery Agent must include any necessary financing charges, assume any cash flow risk and fund any difference between payments . Accordingly, bids must outline whether GRIP Stages 4 to 8 Design and Build strategy is being used.  If so, a GRIP Stage 4 gate review will be applied. Payment of deliverables after GRIP Stage 5 is upon completion of the Project and bids should include any necessary financing charges to manage cash flow.
10
Financing costs

The Delivery Agent is responsible for any financing costs and cash flow risk and will fund any difference between the payments of Deliverables and actual costs. SCPF will fund Projects against a target price (plus a contingency) up to a capped price.  The contingency costs are available to cover risks included in any quantative risk assessment that is realised during the Project. Costs in excess of the capped price will be the responsibility of the Delivery Agent.

11
Project delay
If during the Project it appears that there may be a delay to the committed Project Completion Date, the Delivery Agent will be obliged to inform Network Rail of the same. Where completion of the Project has not occurred by a longstop date (that is, six months after the Project Completion Date), except where the delays are due to risks that the Delivery Agent could not have reasonably foreseen or are outside the Delivery Agent's ability to control or manage (to be verified by the SCPF Steering Group), then SCPF funds will no longer be available to the Project and the Delivery Agent is obliged (at its own cost) to ensure the works are completed or to reinstate the site, and in each case, repay Network Rail any amounts already paid by Network Rail post GRIP 5, unless otherwise agreed by the SCPF Steering Group. The SCPF Steering Group may at its discretion allow the Project to be funded from the SCPF, subject to the Delivery Agent paying the DfT the projected revenue returns from the original programmed Project Completion Date.
Additionally, the Delivery Agent is required to enter into standard form (non-negotiable) agreement with the DfT to the effect that if the Project Completion Date is not met, the Delivery Agent will nevertheless be required to pay the returns as set out in the business case from the Project Completion Date unless agreed otherwise by the SCPF Steering Group.  
12
Primary Franchise Assets

Where in exceptional circumstances there is a Franchise Agreement in place and the franchise is due to be re-let during or shortly after the Project Completion Date, there may be a requirement for the Project and related contracts and works (not the asset itself) to be designated as a Primary Franchise Asset under the terms of the Franchise Agreement.

SCHEDULE 3 - Form of Payment Certificate
To: The Administrator

[Date]

Dear [        ]

Application for Payment – Payment Certificate

I refer to the Asset Purchase Agreement entered into between Network Rail (the Administrator) and [XX DELIVERY AGENT] (the Delivery Agent) dated [  ] 201[X] (‘the Agreement’).  All terms defined in the Agreement bear the same meaning in this Payment Certificate.

I hereby certify that the Deliverables [detailed below and] contained in Appendix 2 of the Agreement have been achieved, that the Works at [insert Station as appropriate] as part of Project No. [
  ] have been completed and Taken into Use, and that all Works have been undertaken to our reasonable satisfaction, including in accordance with the Regulated Change requirements. 

[List the Deliverables and the corresponding Purchase Price if payment application is being made for some but not all of the Deliverables in Appendix 2]

I certify that the Administrator has verified completion of the Deliverables and the SCPF Steering Group has confirmed its agreement that the Deliverables have been achieved according to the agreed Appendix 2 Specification and Purchase Price.  

Accordingly, I hereby apply for payment of the corresponding sum of £________ which in the Delivery Agent’s opinion has been economically and efficiently incurred and is due and payable by the Administrator under the terms of the Agreement.

(Signed)

__________________________

[XX DELIVERY AGENT]
’s Authorised Person
Schedule 4 - Commercially Sensitive Information
Part 1 - Commercially Sensitive Contractual Provisions

	Column 1 – Commercially Sensitive Contractual Provisions
	Column 2 – For period ending on date below:

	[DRAFTING NOTE: the parties to consider and insert those contractual provisions that contain commercially sensitive information.]
	[DRAFTING NOTE: the parties to consider and include an end date, where possible, with reference to the nature of the information.]

	
	


Part 2 - Commercially Sensitive Material

	Column 1 – Commercially Sensitive Material
	Column 2 – For period ending on date below:

	[DRAFTING NOTE: the parties to consider and insert any additional materials, information, documents relating to the Agreement which they also want to designate as commercially sensitive information.]
	[DRAFTING NOTE: the parties to consider and include an end date, where possible, with reference to the nature of the information.]


SCPF Awards Panel


-determine which investment proposals are provisionally approved ‘subject to’ final verification of the financial returns by the DfT





SCPF Steering Group


-check and rank bids against qualifying project criteria for recommendation to the SCPF Awards Panel








Project Approval





Monitoring





Promoter


-submit investment proposal application form, business case summary and completed checklist to Rebecca Cooke, Assistant Commercial Scheme Sponsor, at Network Rail





SCPF Steering Group


-4 weekly progress monitor and review





ORR


-6 monthly progress updates and demonstration of efficiently incurred expenditure, and additional as required





SCPF Administration (Network Rail) 


-programme administration and management





DfT Verification


-verification of the financial returns to the DfT





 





NR Governance*


Upon notification of successful applicants, NR Route Sponsor to secure Network Rail  investment authority








DfT Ratification


-ratification of provisionally approved projects by DfT Rail Investment Board (RIB)





Promoter 


-promoter provides data as required





Post Investment Evaluation





DfT


-thorough evaluation supported by Network Rail, to ensure objectives are met








� Explanatory Note for Draft: Network Change is only relevant if Works/parts of the Works being undertaken at a station impact upon the capability of the network.


� Option 1 should be used when contracting with other public authorities (i.e. counterparties which are themselves subject to the FOI Act, such as local authorities or the Highways Agency) e.g. where the Promoter is a Local Authority and option 2 should be used when contracting with counterparties not subject to the FOI Act e.g. where the Promoter is a TOC.


� Insert separate sub Appendix per Project. This Appendix will be divided into separate Parts, each detailing a different Project, as applicable.  Each separate sub Appendix will set out the Scope of Works and Assets relevant to the Project and the Purchase Price for each of the Assets.    


� List the Project Works and enhanced assets to be delivered by the Delivery Agent within the agreed Purchase Price for current GRIP Stages – see guidance note.


� Insert Project specific scope of works.


� This amount should be equal to the relevant amount stated in the table below for Total SCPF Capped Price for the Works payable to the Delivery Agent. 


� This amount should be equal to the relevant amount stated in the table below for Network Rail Activities.


� The Total SCPF Target Price for the Works is equal to the SCPF Target Price for the Works plus the Delivery Agent’s Project Management Fees. 


� The Total SCPF Capped Price for the Works Payable to the Delivery Agent is equal to the Total SCPF Target Price for the Works plus Contingency.


� The Total SCPF Capped Price for the Works is equal to the Total SCPF Capped Price for the Works Payable to the Delivery Agent plus Network Rail Activities.  


� The Total Capped Purchase Price for the Works is the sum of any other Third Party funded Works in relation to the Project and the Total SCPF Capped Price for the Works.  Check this equals the sum of Total Base Value of the Works, Contingency and Network Rail Activities. 


� Only applicable if third party funding in addition to SCPF funding – delete line item if not required.


� Projected payment dates or agreed phased payments triggered by completed and verified Deliverables.





� Not milestones but payment at the end of a Project unless there are agreed Deliverables which can be taken into use and used safely prior to completion


� This amount should be equal to the amount stated for Network Rail Activities in paragraph 2.1


[1] e.g. if the land falls outside the station lease i.e. adjacent to the station, and Network Rail or a developer wishes to operate the asset


� The Completion of Deliverables at the end of GRIP Stage 7 is determined in accordance with Network Rail Standards and the agreed scope, specification, cost and programme





�Guidance: insert full company name here


�Comments are provided throughout this template for guidance.  Delete all comments from the final version


�Guidance: Check company details on Companies House website (ctrl + click on “Access WebCHeck” on: � HYPERLINK "http://www.companieshouse.gov.uk/toolsToHelp/findCompanyInfo.shtml" ��http://www.companieshouse.gov.uk/toolsToHelp/findCompanyInfo.shtml� )


�Guidance: insert name for reference in the document


�Guidance: insert full company name, which will be the Delivery Agent if the TOC is the Delivery Agent.


�Guidance: delete footnote from final version of Agreement


�Guidance: insert correct title.


�Guidance: insert full company name here


�Guidance: insert full company name here


�Guidance: insert each station and its location using a separate table line item for each project


�Even if only one project, use suffix “A”.


�General Guidance Note: all footnotes and guidance notes in this Appendix are for guidance in completing the document and should be deleted from the final draft of the Agreement.  Retain the footnotes in all drafts prior to final draft.


�Describe the Scope of the Works, identifying the key activities to be undertaken in this phase of the scheme to complete the associated Deliverables and incorporate a reference to the specification of Works (drawing reference or document containing the agreed specification), as agreed by the SCPF Steering Group. Please note that the Scope of the Works should not include items beyond the next SCPF Steering Group Stage Gate Review at each contract authority point i.e. GRIP Stages 1 to 3 and the following GRIP Stage 3 Stage Gate Review needs to be complete and approved by the SCPF Steering Group before progressing to GRIP Stages 4 and 5 and the same applies at GRIP Stage 5 before moving to GRIP Stages 6 to 8.


�Include ONLY those amounts relating to the Scope of Works set out in paragraph 1 above.  Do NOT include overall Project amounts.


�Delete sentence if not applicable.


�Delete remainder of sentence if not applicable, i.e. if no payments have yet been made.


�Delete/ amend as applicable.


�Include current Scope of Works amounts only, as set out in paragraph 1.  Please follow instructions in relevant footnotes.  See worked examples at end of this document.


�Include any NRIL contingency in this item amount.


�Delete remainder of sentence when Scope of Works in paragraph 2.1 covers GRIP Stages 1 to 3 only.


�Table includes items for all GRIP Stages.  Delete items below and wording in brackets that are not relevant.  In this template for GRIP Stages 1 to 3, later stages, which are not applicable and are to be deleted, are shown in grey type.


�Delete words in bracket if not applicable – i.e. when Scope of Works in paragraph 2.1 covers GRIP Stages 1 to 3 only.  Delete entire row if no Third Party Funder.


�Delete words in bracket if not applicable – i.e. when Scope of Works in paragraph 2.1 covers GRIP Stages 1 to 3 only.


�Delete words in bracket if not applicable – i.e. when Scope of Works in paragraph 2.1 covers GRIP Stages 1 to 3 only.


�Delete all sections, which are not applicable.


�Delete all sections, which are not applicable.


�Delete all sections, which are not applicable.


�This total should be equal to the Total Capped Purchase Price for the Works (in table in paragraph 2.1) plus any amounts already invoiced and paid for previous GRIP stages.


�Amend activities as necessary based on the specific requirements of the Project.


�Use precise dates: day month year.


�List the specific SCPF Assets/Deliverables to be achieved by completion of this stage of the Project, with a breakdown of the payments by deliverable/Asset (excluding contingency).  Include ONLY amounts funded by SCPF in this paragraph 4.


�Use precise dates: day month year.


�Add other Deliverables as required/ appropriate, for example land or equipment purchase, inserting separate line in table for each Deliverable.  Refer to SCPF Guidance for other examples of Deliverables.  Delete unwanted rows from table.


�This total should only include amounts funded by SCPF and should exclude the contingency.


�List the specific SCPF Assets/ Deliverables to be achieved by completion of this stage of the Project, with a breakdown of the costs (excluding contingency, which should be separately identified) by deliverable/Asset and relate the costs to each funder.  Deliverables must be the same as in the table in paragraph 4.


�Add other Deliverables as required/ appropriate, inserting separate line in table for each Deliverable.  Delete unwanted rows from table.


�This total of funding contributions should exclude the contingency and equal the relevant amount in table in paragraph 2.1.


�As table in 2.1.


�As table in 2.1.


�This should be the same as the total in the table in 2.1.


�Include any specific Funders’ conditions or other requirements of their funding.  If none state “None”.


�Include activities and a capped estimate of costs, including any relevant contingency, from the relevant party.


�Remove [


�Remove ]


�Include any assumptions (please number these rather than use bullet points) and/or risks identified by the Delivery Agent in relation to the Project.  The first assumption should always be included.  Other examples are also provided here but this is not an exhaustive list. Do not leave this section blank!


�Guidance: do not amend Schedule without consulting Enhancement Contracts.


�Guidance: do not amend Schedule without consulting Enhancement Contracts.


�Guidance: insert full company name here.
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