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A.4 – OPERATION OF THE COMPENSATION CODE
1.
Nature and Purposes of the National Compensation Code
1.1
The Compensation Code is not a single document, but comprises a collection of various enactments, now consisting primarily of the Land Compensation Act 1961, the Compulsory Purchase Act 1965 and the Land Compensation Act 1973 (as amended by the Planning and Compensation Act 1991 and the Planning and Compulsory Purchase Act 2004), and supplemented by a number of decided cases on the effect of these provisions and their predecessors.
1.2
Aspects of the law of compulsory purchase have recently been reviewed by the Government, and in consequence of that review,  changes to compensation and compulsory purchase procedures are set out in part 8 of the Planning and Compulsory Purchase Act 2004 and have now been enacted1. 

1.3
The Code applies to the compulsory acquisition of land by a compulsory purchase order made or confirmed by Ministers under the Acquisition of Land Act 1981.  Such orders may be made for projects such as road schemes, housing schemes, development and regeneration schemes, the provision of utility plant and services, the provision of hospitals and the provisions of schools.  The code is also applied to compulsory purchase of property for proposals authorised by virtue of the Transport and Works (Model Clauses for Railways and Tramways) Order 1982.
1.4
The purpose of the Compensation Code is to provide a uniform code for the payment of fair compensation to a property owner whose property is compulsorily purchased for public works.  The compensation payable is determined by reference to the open market value of the property acquired, supplemented where appropriate by (a) payments in respect of disturbance, (b) compensation for loss of value of land retained by the dispossessed landowner due to it being severed or otherwise harmfully affected as a result of the compulsory purchase and (c) certain additional top-up payments claimable by a person who owns or occupies property subject to compulsory purchase irrespective of any particular loss; together with compensation in certain cases for interference with other legal rights.  The code also gives landowners whose property is not acquired but is nevertheless devalued by the construction or operation of public works the right to claim compensation for depreciation in the value of their property.  This is set out in more detail below.
2.
Cases Where Land is Acquired From the Claimant
2.1
Where land is taken from a claimant, the claimant is entitled to payment based upon the open market value of the property taken from him, that value being determined as at the relevant valuation date
.  Open market value is assessed subject to a number of valuation assumptions, the principal of which are (a) that the property is for sale in what is known as “the no-scheme world”, that is to say, ignoring the fact that the property may be used or is required for the particular purposes of the scheme to which the compulsory purchase relates; and (b) ignoring the fact that the purchase is compulsory and instead assuming a willing seller and a willing purchaser
.

2.2
In valuing the property certain assumptions are also made about the likelihood of alternative uses being permitted and carried out on the property (in other words, any development potential of the property may be taken into account)
.  In exceptional cases, where there is no general market for the use of the property in question, compensation  may be assessed by reference to the cost of equivalent reinstatement on another site
.
2.3
The valuation date is the date on which the compensation is agreed or determined by the Lands Tribunal
, or if earlier, the date on which possession is taken by the acquiring authority
.  If the acquiring authority takes possession in advance of completion of the purchase, it is obliged to pay interest at a statutorily prescribed rate to the seller on the assessed or agreed purchase price from the date of entry.  In addition, if possession is taken before completion, the claimant is entitled to ask for an advance payment of 90 per cent of the acquiring authority’s estimate of compensation due
.

2.4
Where a landowner is in occupation and therefore physically dispossessed by the acquiring authority, the landowner is also entitled to compensation in respect of disturbance
.  Such payments will cover, for example, the reasonable costs of finding alternative premises and of removal, including reasonable and relevant professional fees, and losses arising from damage to goodwill.  To qualify, the losses must result from and be a reasonably foreseeable consequence of the dispossession
.
2.5
Where part only of a person’s land is acquired (that is the owner retains part of the land) the owner may be entitled to a payment
 in respect of injurious affection (for example, if the presence of, or the activities carried out in respect of, the scheme for which the purchase is made devalues the property the person retains
); and for severance, if the value of the property taken and the property retained is less when assessed separately than the value of the whole as a single unit (for example, because the taking of part renders the remainder less developable).

2.6
The rules for compensation mentioned above are based on the principle of equivalence or fair compensation; that is, a person from whom property has been compulsory purchased is put so far as practicable in the same position in money terms after purchase that the person would be in if there were no project calling for compulsory purchase.  They therefore represent losses suffered
.
2.7
However in addition the Compensation Code makes provision for certain additional payments in recognition of the fact that the acquisition is compulsory. These payments do not require any particular loss to be demonstrated in order to be claimed.  If a dwelling is acquired, the occupier may be entitled to a home loss payment
, being 10 per cent of the value of the interest acquired subject to a maximum and minimum.  In other cases, a “basic loss payment” may be payable
, representing 7.5 per cent of the value of the interest subject to a maximum, and if the claimant is in occupation, the claimant may be entitled to an additional occupier’s loss payment
 of 2.5 per cent of the value of the interest (subject to adjustment depending on the value of the land and buildings on it).

3.
Cases Where No Land is Acquired From the Claimant
3.1
Where no land is acquired, compensation may be payable where the execution or presence (rather than operation) of the public works interferes with the landowner’s enjoyment of or diminishes the value of his land, either permanently or temporarily, in a manner for which he could sue the promoters, had they not the immunity conferred by their statutory authority to carry out the public works
.  For example, the works may interfere with and obstruct the claimant’s access to his property over a private right of way, such interference or obstruction giving rise to an action for nuisance in the absence of the promoter’s statutory powers to carry out the public works.  Compensation is assessed by reference to any loss of value of the claimant’s interest in property caused by the interference with this private right.
4.
Compensation Where Land Taken Temporarily
4.1
The TWO confers powers to occupy certain land temporarily.  Where land is occupied temporarily under these powers, the TWO provides for compensation to be paid to any owner or occupier for any  loss  arising as a consequence of such occupation.

5.
Advance Blight Purchases
5.1
In relation to the land within the TWO limits, which has been safeguarded for planning purposes, residential owner-occupiers and certain businesses may require a purchase of their interest in advance of the TWO being enacted
.

6.
Disputes
6.1
In the event of a dispute as to the entitlement to compensation, or as to its amount, reference may be made to the Land Tribunal
.  Claims for compensation are subject to a time bar and application to the Tribunal must be made within a six-year limitation period beginning on the date when the  entitlement to compensation arises
.

� EMBED Word.Picture.8  ���








� Sections 5 (Rule 2) & 5A of the Land Compensation Act 1961.


� Sections 5 to 9 of the Land Compensation Act 1961, and see also Pointe Gourde Quarrying and Transport Co v The Sub-Intendent of Crown Lands [1947] AC 565 and Waters v Welsh Development Agency [2004] 1 WLR 1304.


� Sections 14-16 of the Land Compensation Act 1961.


� Section 5 (Rule 5) of the Land Compensation Act 1961.


� The Lands Tribunal was established by the Land Tribunal Act 1949 and is an independent     body set up to resolve disputes concerning land


8 Section 5A of the Land Compensation Act 1961 (inserted by Section 103 of the Planning and Compulsory Purchase Act 2004).


9 Section 52 of the Land Compensation Act 1973.


� Section 5 (Rule 6) of the Land Compensation Act 1961.


� See Director of Buildings and Lands v Shun Fung Ironworks Ltd [1995] 2 AC 111.


� Section 7 of the Compulsory Purchase Act 1965.


� See in particular section 44 of the Land Compensation Act 1973.


� See Director of Buildings and Lands v Shun Fung Ironworks Ltd [1995] 2 AC 111 and   Waters v Welsh Development Agency [2004] 1 WLR 1304.


� Sections 29 to 33 of the Land Compensation Act 1973.


� Section 33A of the Land Compensation Act 1973.


� Sections 33B and 33C of the Land Compensation Act 1973.


� Section 10 of the Compulsory Purchase Act 1965, as explained in Metropolitan Board of Works v McCarthy [1874] LR 7 HL 243 and Wildtree Hotels Ltd v Harrow London Borough Council [2001] 2 AC 1.


� Chapter 2 of Part 6 of the Town and Country Planning Act 1990, and paragraph 6 of Schedule 13 to that Act.


� See www.landstribunal.go.uk.


� Hillingdon LBC v ARC Ltd [1999] Ch. 139.
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