COLLATERAL WARRANTY – DESIGN AND CONSTRUCT 
THIS DEED is made the                       day of                                     200[ ]

BETWEEN
(1) [                                        ] whose registered office is at [                      ] (hereinafter called the “Beneficiary”);

(2) [                                             ] whose registered office as at [                        ] (hereinafter called the “Contractor”); and 
(3) NETWORK RAIL INFRASTRUCTURE LIMITED whose registered office is at Kings Place, 90 York Way, London, N1 9AG (hereinafter called the “Employer”). 
WHEREAS
(A) The Beneficiary has entered into a [finance agreement] [an agreement to purchase] [an agreement to lease/a lease] with the Employer [for the provision of finance in connection with] [relating to][                                                          ] [forming [a part of/the whole of] [               ]] (the “Works”). 

(B) The Contractor has been appointed by the Employer under a contract (the “Contract”) dated [                 ] to design and construct the Works.

[(C)
The Employer is a party to this Deed to acknowledge the rights of the Contractor and the Beneficiary should the Beneficiary take over the Employer’s position under the Contract.]
NOW IT IS HEREBY AGREED AS FOLLOWS:-

1 The Contractor warrants and undertakes to the Beneficiary that he has carried out and that he will carry out each and all obligations, duties and undertakings of the Contractor in connection with the Works when and if such obligations, duties and undertakings become due and performable and otherwise in accordance with the terms of the Contract. The Contractor shall be entitled in any action or proceedings by the Beneficiary to rely on any limitation in the Contract and to raise the equivalent rights in defence of liability (except for any rights of set-off or deduction) as it would have had against the Employer under the Contract.
2 The obligations of the Contractor under or pursuant to Clause 1 shall not be released or diminished by the appointment of any person by the Beneficiary to carry out any independent enquiry into any relevant matter nor by any act or omission of any such firm, company or party, whether or not such act or omission might give rise to an independent liability of such firm or company or party to the Beneficiary. 
3 The Contractor further warrants that he has not used and will not use materials in the Works other than in accordance with the guidelines contained in the edition of “Good Practice in Selection of Construction Materials (Ove Arup & Partners)” current are the date of the Contract. 

4 The Beneficiary has no authority to issue any direction or instruction to the Contractor in relation to the Contract.  The Contractor shall have no liability to the Beneficiary under this Deed for delay in completion of the Works.

5 The Contractor grants to the Beneficiary an irrevocable, royalty-free, non-exclusive licence to copy and use all existing and future plans, drawings, specifications, schedules, reports, calculations, correspondence and other documents (including any computer software developed by the Contractor and used to generate them and any designs contained in them) (the “Material”) prepared or provided by or for the Contractor for or in connection with the  Works and to reproduce the designs and content of them for any purpose relating to the Works including, without limitation, the construction, completion, maintenance, letting, sale, promotion, advertisement, reinstatement, refurbishment and repair of the Works.   The Contractor shall not be liable for the consequences of any use which would have been beyond the reasonable contemplation of the Employer or the Contractor at the time the Material was originally prepared or produced. The Beneficiary shall be permitted to assign the licence and/or grant sub-licences without the consent of the Contractor.

6 The Contractor warrants that he has and shall maintain professional indemnity insurance in and on the terms and for the period referred to in the Contract.  The Contractor shall immediately give notice to the Beneficiary if such insurance ceases to be available at commercially reasonable rates.  As and when it is reasonably requested to do so by the Beneficiary the Contractor shall produce for inspection documentary evidence that his professional indemnity insurance is being maintained. 

7 The rights of the Beneficiary under this Deed may be assigned twice without the consent of the Contractor being required.  Any further assignment shall be subject to the prior written consent of the Contractor.  All references in this Deed to the “Contractor” and the “Beneficiary” shall be deemed to include their respective successors in title and assigns.  
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[8
The Beneficiary has no liability to the Contractor in respect of amounts due under the Contract unless and until the Beneficiary has given notice under Clause 9 or Clause 10.4.

9 The Contractor agrees that in the event of the termination of the [Finance Agreement] by the Beneficiary, the Contractor shall, if so required by notice in writing given by the Beneficiary and subject to Clause 11, accept the instructions of the Beneficiary or its appointee to the exclusion of the Employer in respect of the Works upon the terms and conditions of the Contract. The Employer acknowledges that the Contractor shall be entitled to rely on a notice given to the Contractor by the Beneficiary under this Clause 9 as conclusive evidence for the purposes of the Contract of the termination of the [Finance Agreement] by the Beneficiary and further acknowledges that such acceptance of the instructions of the Beneficiary to the exclusion of the Employer shall not constitute any breach of the Contractor’s obligations to the Employer under the Contract.
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10.1 The Contractor shall not exercise any right of termination of its employment under the Contract without having first:

10.1.1 copied to the Beneficiary any written notices required by the Contract to be sent to the Employer prior to the Contractor being entitled to give notice under the Contract that its employment under the Contract is terminated; and

10.1.2 given to the Beneficiary written notice that it has the right under the Contract forthwith to notify the Employer that its employment under the Contract is terminated.

10.2 The Contractor shall not treat the Contract as having been repudiated by the Employer without having first given to the Beneficiary written notice that it intends so to inform the Employer.

10.3 The Contractor shall not:

.1
issue any notification to the Employer to which Clause 10.1.2 refers, or

.2
inform the Employer that it is treating the Contract as having been repudiated by the Employer as referred to in Clause 10.2,

before the lapse of 7 days from receipt by the Beneficiary of the written notice by the Contractor which the Contractor is required to give under Clause 10.1.2 and Clause 10.2.  

10.4 The Beneficiary may, not later than the expiry of the 7 days referred to in Clause 10.3, require the Contractor by notice in writing and subject to Clause 11 to accept the instructions of the Beneficiary or its appointee to the exclusion of the Employer in respect of the Works upon the terms and conditions of the Contract. The Employer acknowledges that the Contractor shall be entitled to rely on a notice given to the Contractor by the Beneficiary under this Clause 10.4 and that acceptance by the Contractor of the instructions of the Beneficiary to the exclusion of the Employer shall not constitute any breach of the Contractor’s obligations to the Employer under the Contract. Provided that, subject to Clause 11, nothing in this Clause 10.4 shall relieve the Contractor of any liability it may have to the Employer for any breach by the Contractor of the Contract or where the Contractor has wrongfully served notice under the Contract that it is entitled to terminate its employment under the Contract or has wrongfully treated the Contract as having been repudiated by the Employer.

11 It shall be a condition of any notice given by the Beneficiary under Clause 9 or Clause 10.4 that the Beneficiary or its appointee accepts liability for payment of the sums due and payable to the Contractor under the Contract and for performance of the Employer’s obligations including payment of any sums outstanding at the date of such notice. Upon the issue of any notice by the Beneficiary under Clause 9 or Clause 10.4, the Contract shall continue in full force and effect as if no right of termination of the Contractor’s employment under the Contract, nor any right of the Contractor to treat the Contract as having been repudiated by the Employer had arisen and the Contractor shall be liable to the Beneficiary and its appointee under the Contract in lieu of its liability to the Employer. If any notice given by the Beneficiary under Clause 9 or Clause 10.4 requires the Contractor to accept the instructions of the Beneficiary’s appointee, the Beneficiary shall be liable to the Contractor as guarantor for the payment of all sums from time to time due to the Contractor from the Beneficiary’s appointee.] 

12 Hidden Text

12.1 Any notice required to be given by this Deed shall be in writing and service shall be effected either:

12.1.1 personally, in which case service shall be deemed effective on delivery; or

12.1.2 by prepaid recorded delivery post, in which case service shall be deemed effective two working days after the day after posting.

13 Subject to Clause 7, nothing in this Deed is intended to confer on any person any right to enforce any term of this Agreement which that person would not have had but for the provisions of Contracts (Rights of Third Parties) Act 1999.

14 No action or proceedings for any breach of the rights contained in this Deed shall be commenced against the Contractor after the expiry of 12 years from the date of practical completion of the Works.  

15 This Deed shall be governed and construed in accordance with the laws of England and the English courts shall have jurisdiction over any dispute or difference between the Contractor and the Beneficiary that arises out of or in connection with this Deed.

IN WITNESS whereof the parties have executed and delivered this Deed on the date first stated above, as follows:

	
	
	

	THE COMMON SEAL of

……………………………………………
was affixed to this DEED in the presence of:
	
	

	
	
	

	Director ……………………………………………………….…

	Director/Company Secretary ………………………….………


OR

	
	
	

	SIGNED as a DEED for and on behalf of

……………………………………………. 

By
	
	

	
	
	

	Director ……………………………………………………….…

	Director/Company Secretary ………………………….………

	
	
	

	THE COMMON SEAL of

……………………………………………
was affixed to this DEED in the presence of:
	
	

	
	
	

	Director ……………………………………………………….…

	Director/Company Secretary ………………………….………


OR

	
	
	

	SIGNED as a DEED for and on behalf of

……………………………………………. 

By
	
	

	
	
	

	Director ……………………………………………………….…

	Director/Company Secretary ………………………….………


	
	
	

	THE COMMON SEAL of

NETWORK RAIL INFRASTRUCTURE LIMITED was affixed to this DEED in the presence of:
	
	

	
	
	

	Authorised signatory ………………………………………..
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